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PREFACE 

BY THE EDITOR. 



On presenting a new Edition of the late Mr. Cornish's Treatise on 
Purchase Deeds, the Editor ventures to make a few remarks on the 
character of the original work. 

Upwards of twenty years have passed since the publication, and those 
years have been the most significant in the history of our real property 
system. The 'most important changes and innovations have been made. 
The ancient modes of transferring property by the fictitious litigation of 
FINES and REOOYERIES havc been swept away, and in their place disen- 
tailing assurances and acknowledgments are substituted. Canons of 
DESCENT, founded on worthiness of blood and the venerable feudal system, 
have given way to enactments framed in accordance with more enlight- 
ened and juster views of relative ties and social requirements. Dower 
has also been adjusted, though in a singular manner; for after being 
made to attach on all beneficial inheritances, it is by the same Act 
placed wholly in the husband's power — a satire on the panegyric of 
Blackstone, that the female sex is a great favourite of the laws of Eng- 
land, (vol. 1., 445.) The limit aton of actions and s^jits relating to 
real property, and the consequent quieting of possessions in the hands 
of certain and known persons, although perhaps not strictly rightful 
owners, has been effected by statutes of some complexity. Then the 
whole law of wills has been remodelled, and the testamentary disposi- 
tion of real and personal estates placed on the same footing. And, lastly, 
several statutes affecting real property in its modes of transfer have been 
passed, with various success and operation. But, notwithstanding these 
great and numerous changes seem to shake the law to its founda- 
tion, *it will be found on closer inspection that it is only the »- -* 
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eicrescoDoes and lamber of centuries of wear and tear that have been 
cleared away, and that the real working principles of the law are as 
vigorous and more active than ever. That this is the case is evident, 
from the fact that our real property law is now as to its principles 
as much our guide as formerly, and instead of treatises written before 
these changes being entirely to be laid aside and their subjects re-written, 
they can be usefully edited by the incorporation of the new rules for 
the application of old principles, or by the addition of appropriate notes. 
After a careful perusal of this work in its original state, the Editor 
conceived that it was of singular merit ; — that it displayed a thorough 
and sound acquaintance with real property law as applied to conveyanc- 
ing, and was written in strong and vigorous language, and, without 
overlaying the subjects touched on, gave to the mind of the thinking 
student, or the more experienced practitioner, the true elucidation of 
the principles which should guide the transfer of property by written 
instruments. 

That the work should have been little noticed is easily explained. It 
was published in 1828, and in 1830 the author was in his grave, having 
but only entered on his 30th year. Deprived of its natural guardian, 
the work was probably soon passed over, and fell like its author but 
slightly noticed by the general professional public. Yet the notices 
given of it were such as showed its worth, for it will be found honoura- 
bly mentioned in several works, by men of great and the greatest attain- 
ments in real property law, (Sugden, Jarman, Sweet, and others.) The 
author^s age has been mentioned, but not for the purpose of asking 
indulgence for a work written at such an early period of life. No such 
favour is necessary. Had the author been spared to win the rewards 
which his eminent learning and abilities could not fail to have earned 
him, we are sure he need not have been ashamed of th6se first efforts of 
his pen. Nowhere will be found any trace of weakness, untrained 
thought, inaptitude of expression, or the unsound hasty reasoning of 
youth. The language is nervous, full to the point, not diffuse, thoroughly 
imbued with legal principles ; and whenever the student feels at first 
sight that he differs from the author, we think that he will often find, 
as we have often done, that sound learning has dictated the proposition. 
What will strike the reader of this and the author's other works is the 
vigour and firmness with which he differs from his seniors in the profes- 
P^ ^ sion; — *his views are stated clearly and succinctly, and the matter 
left to the reader; — a mode infinitely superior to that of some 
who, when they engage a mighty chieftain of the law, raise straightway 
a cloud of dust, which obscures the subject and eclipses the combatant?. 
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In short, the Author, though young, wrote << as one having authority, and 
not as the Sorihes/' 

As to the Precedents, it is surprising how early the Xuthor pointed out 
the yerhiage which the sanction of the first conveyancers has since 
rendered the removal of safe, and it will be seen that they exhibit a 
clearness and terseness of expression which abundantly satisfies the real 
lover of sound but safe reform in the language of deeds. 

Acquainted with the Author only through his writings, and closely 
following his mind by transcribing the whole of the present work for the 
purpose of incorporating the necessary alterations, the Editor could not 
avoid feeling great sympathy for one who, so learned, was cut off* when 
just commencing existence, and who had to lay down as useless all those 
stores of knowledge which he had amassed by deep reading and much 
labour. We rarely become interested in an author without being 
desirous of knowing his personal history and character, but it is not 
often that the sinking of such a life in the great ocean of existence 
leaves a ripple for the view of survivors. It was, however, with much 
pleasure that the Editor found that a kind hand had perpetuated a short 
sketch of Mr. Cornish's life, and which will be found in an early volume 
of the Law Magazine (to which he was a valued contributor ;) and, pre. 
suming upon a kindred feeling in the reader, the Editor has appended to 
this preface the substance of the memoir. 

The Editor will now, more for the vindication of the Author than for 
his own pleasure, state what he has done in this edition. The original 
Precedents were by names of parties, and the Editor has substituted 
their characters instead of their names. The notes were also placed 
altogether at the end of each Precedent, which seemed an. inconvenient 
mode of reference, and therefore they have been placed under the por- 
tions of the Precedent to which they refer, or removed to where they 
can be more easily referred to. The alterations in the law have been 
incorporated in the text, where they could be conveniently so placed, 
leaving substantial paragraphs to stand bracketed, as being the Editor's. 
He is aware that he has by so doing deviated from the ordinary course 
of editorship, which seems to be to leave the Author entire, and 
•to exhibit every touch of the editorial pen; but as the Author L J 
has ceased to care for his work, and the Editor, with the greatest respect 
for him, feels no compunction for what he has done, he hopes that by 
sparing the reader the tediousness of being reminded at every few lines 
that now he is on original and now on alterations, he shall escape blame, 
if not merit slight praise. The incorporations thus made are, principally, 
if not entirely, of the subsequent alterations in the law, so that a 
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momeDt's reflection will inform the reader whether Author or Editor be 
addressing him. The Editor is aware that an apology is necessary for 
the changes he hvi made in the work, especially as the precise natnre of 
them do not appear in the present edition. It would be most tedious 
and unprofitable to describe them. To those possessing the original they 
will soon appear, and receive an appropriate judgment. To those who 
become acquainted with the Author for the first time through the pre- 
sent medium, (for to those previously intimate with his works this 
statement cannot be necessary,) the Editor entreats them to be assured 
that when they find any error of manifest appearance, indicatory of false 
reasoning, insufficient authorities, or egregious blunders, such are not the 
Author's but the Editoi^n^ and to be charged against him forthwith, 
without any necessity for comparison with the original. That such 
defects will be found is not improbable. The work was undertaken 
when leisure abounded, and probably incapacity also ; and its completion, 
now that leisure is supplied by business, has perhaps by no means tended 
to remove imperfections. In conclusion, the Editor wishes to be under- 
stood merely as one who having found, what he conceives to be, a 
valuable contribution to legal knowledge, has removed from it the dust 
of twenty years, and having repaired the pages torn with the storm of 
legislation in that period, presents it to Ihe reader with his best wishes, 
and retires. 



GEORGE HORSEY. 



6, Symonds InUj Chancery Lant^ 
March, 1855. 
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MEMOIR 



OF THl LATE 



WILLIAM FLOYER COMISH, ESQ. 



[Extracted from the Law Magazine for Noyember, 1830. Vol. iy. p. 517.] 



We have to mention the death of Mr. William Flojer Cornish; which 
has occnrred within the last three months. [Angnst, 1830.1 

Circnmstances have' placed ns in fall possession of his brief; though 
promising career; and we believe we shall gratify a large circle of friends 
by detailing it. 

He was the son of a highly respectable solicitor, at TotneS; in Devon- 
shire; and the grandson of Dr. Cornish; well known in that neighbour- 
hood for his convivial powers and wit. Mr. Cornish received the prin- 
cipal part of his education at the grammar school of Tiverton, then (under 
Dr. Richards) a school of some celebrity in the West Here he was 
principally remarkable for a quiet observing disposition; but gave little 
proof of either talent or industry. The time he remained was compara- 
tively short; certainly not long enough to justify us in attributing any 
portion of his acknowledged merits to the school. << Every mau;'' says 
GibboU; << who rises above the common level has received two educations : 
the first; from his teachers ; the second; more personal and important; 
from himself.'^ The subject of our narrative had little but the second 
to depend upon. But he will be admired the more by those who knew 
him in the latter years of his life ; '< quantum detraxit ex studio tantum 
amicit gloridJ' After leaving school he continued to reside for many 
years at his father's; but as he was never under articles; it is to be pre- 
sumed that he was from the first intended for the bar; though the usual 
course; a university education; was departed from. During all this time 
he '''appears to have devoted himself unremittingly to literature p ^ — . 
and laW; and the stores of particular branches of each which he L -I 
amassed were really surprising. Very probably his connections observed 
and calculated upon this spontaneous development; and were thus induced 
to suffer him to follow his own mode of training; and form a character 
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for himself, instead of eDoombering him with the helps of an academy. 
The calcalation, in his case, was justified by the result, and we have little 
doubt, judging from his occasional fits of listlessness, that had the earlier 
efforts of his mind been cramped, it might never have regained its elas- 
ticity. In literature, his principal attention had been given to the best 
writers of what are termed the golden ages of English literature ; the 
ages we mean of our queens ; in law, to real property authorities, and 
more particularly to Coke, who next to Shakespeare, was the god of his 
idolatry. He was also very fond of Gibbon ; evident traces of which are 
abundantly discoverable in his works. He was entered of the Inner 
Temple some time in 1820, and called to the Bar by that Society in 
Hilary term, 1827. His << Essay on Uses,'' the first of his productions, 
having appeared in 1825, must consequently have been composed during 
the commencement of his studentship. He had previously passed some 
time in the chambers of Mr. Jacob Philips, a conveyancer of some stand- 
ing. His « Essay on Remainders"'*' came out in 1827, almost imme- 
diately after his call to the Bar, and attracted considerable attention, by 
the originality of some parts of the plan, he having succeeded in deduc- 
ing rules applicable alike to each species of remainders, whilst Fearne 
has treated them as almost wholly distinct. The trea.ise on Purchase 
Deeds was published in 1829 ; and just before his death he was actively 
engaged in a work on settlemcDts. He was, we are proud to say, a 
large coiitributor to the Law Magazine. We have already intimated 
that this is not the place for criticism ; but there is one remark which, 
considering the rapid succession of his works, we think it right to add. 
He had thoroughly considered every subject he undertook ; he wrote 
P^. -. * because his mind was full ; and if more than once he produced a 
I- J book in a year, he drew upon stores that had been accumulating 
for many. 

In private life he was one of the most amiable of beings. Indeed the 
total absence of gall in his disposition rendered it almost impossible for 
him to o£fend ; and there was so much simplicity and single-mindedness 
about him as might possibly have been mistaken for a weak point in his 
character, had not his acknowledged talents so amply redeemed it. He 
died at Totnes, after a short illness, about the end of August last [1830,] 
being then the thirtieth year of his age. 

* [Of this work I may be permitted to say, that it gives, in a small compass, a 
masterlj, concise view of the learning of Remainders, and any one who should 
make himself thoroughly acquainted with this work, would find that no part of 
the )aw of Remainders is difficult to him. A second edition of this work, bj a 
competent hand, would be a great favour to the profession.] — Ed, 
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PREFACE 



THE FIRST EDITION. 



In submittiDg the' present Treatise to the Profession, the Author is 
anxious to obviate as early as possible the charge of haying done what 
has been done already, by displaying the plan he has adopted, and the 
objects he has aimed at, which will, he hopes, be found to combine novelty 
with practical utility. 

1. In the classification of his topics and precedents he has consulted 
their real, not their abstract nature. Hence he has begun with the lease 
and release, the ordinary purchase deed of modern times, and gradually 
descended through the intermediate assurances which may be the medium 
of purchase transactions, to the ancient feoffment, proportioning the space 
and attention allotted to each to its present importance, and care^lly 
avoiding a parade of learning which is virtually obsolete, or which may be 
found in existing treatises. 

2. In his precedents he has studied brevity, more, he believes, than 
has been done by any of his predecessors. In this he has complied with 
the requisitions of society, and the apparent wish of the profession ; and 
has endeavoured to stop a main source of complaint and censure against 
modem conveyancing. When he has rejected a usual but (as he con- 
ceives) unnecessary clause or expression, he has generally given a rea- 
son for the omission, which he trusts will be deemed satisfactory ; but 
he abandoned his original intention of accounting for every deviation, 
however minute, from the common form, from a conviction, that to de- 
tail '''what ordinary knowledge and reflection can suggest, would r^ir -n 
be wearisome to himself and unprofitable to bis readers. In no pre- I- J 
cedents hitherto published, have principles been followed up to their 
legitimate consequences ; but by observing them, it is the author's opin- 
ion, that precision may be introduced into conveyancing with perfect 
safety, and that by clearing away the synonyms which darken the mean- 
ing without aiding the operation of the instrument, the attention will be 
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forcibly called to the simple and significant words on which the law has 
impressed a pecnliar efficacy.* He hopes that the intrench men t he has 
made on existinglbrms will but slightly diminish the value of his work 
with tliose who may prefer them in their original diffusion, or who may 
be unwilling to reject clauses^ which^ however useless, have the sanction 
of long duration and general reception. For first, these parts of the con- 
veyance are an inconsiderable portion of the whole Treatise, — and 
secondly, as every omission and alteration of the least moment are care- 
fully adverted to, the practitioner can, if he pleases, easily supply the 
usual verbiage.f 

P^ — n "^3. But though the author has, in retrenching superfluities, 
I- J followed the dictates of reason operating on principle, more fear- 
lessly than those who have gone before him, he has felt the force of the 
reflection ^hat others may not always acquiesce in his conclusions, or wish 
to adopt his, alterations. Hence much of what he still considers unne- 
cessary matter has been retained, marked however with inverted commas, 
and most fra^uently attended with comments. But in many places the 
inverted commas are only intended to show what may be safely omitted 
when brevity is a paramount consideration. 

* Lord Alvanley's well-known reprehension of a departure from established 
forms has been frequently quoted, and much commended. Had his Lordship re- 
flected that the forms to which he exhorted a blind adherence, were themselves a 
departure from antecedently established forms, and that an excision of indefensible 
superfluities is as much a recurrence to ancient, as a relinquishment of modern 
usage? It has been judiciously observed, that "confusion and uncertainty in 
conveyancing arise from the use of ill defined words, and the affectation of un- 
necessary clauses ;" and that "from an extreme caution to avoid this evil, con- 
yeyancers have taken the surest means tp increase it, (viz.) by an injudicious ac- 
cumulation of synonymous expressions." Rede's Examination of the law of 
England, vol. ii. 39, 40. 

f The author will, however, observe, that the serious charge which has been 
brought against conveyancers, of unnecessarily dilating the bulk of deeds, is, in 
his view, but partly true : it is true in respect to the phraseology, and many of 
the clauses in the body of the instrument ; but it is not true in its full application 
to recitals f to which it is mainly directed, and which are the principal means of 
increasing the conveyance. For though, abstractedly speaking, recitals are not 
essential to the validity of a conveyance, they are in many instances requisite to 
display its groundwork and connection with the preceding chain of title ; indeed 
sometimes to render the frame of the instrument intelligible. And so long as 
courts of equity control real property, it must in a great proportion of cases be 
considered in the highest degree expedient to preserve and embody with the mu- 
niments of the title, evidence of the fairness of the transaction, which can only be 
done by reciting the antecedent facts. Illustrations of these remarks will be found 
in the ensuing sheets. But the author at the same time admits that the modern 
mode of reciting is pushed to an unpardonable extreme by those who enter on 
this part of the instrument with an ignorance of the principles on which, in ra- 
tional practice, it is founded, and which alone can enable them to select and con- 
cisely develope sncl) circumstances as it is proper to introduce. This observation 
will, it is hoped, be a satisfactory reason for the plan which the author has pur- 
sued in the present treatise, of curtailing the diction without in general diminish- 
ing, in any specific transaction, the usual number of recitals ; and as the evil 
arising from their increasing the size of the deed, is felt in proportion to the 
smallness of the transaction or poverty of the parties, and consequeotly as it be- 
comes less necessary, it may be easily obviated by impressing the draughtsman 
with the real nature and object of recitals, which will enable him to exercise 
oyer them a discretionary power, and adapt them to the circumstances of the 
case. 
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4. Id annotatiDg od the preoedonts, he has mingled theory with prac- 
tiee, elicUng the principle of the instrument, and collaterally comment- 
ing on the doctrines which are luggested by the recitals, when a know- 
ledge of them is requisite to a comprehension of the transaction. * 

5. The numerical division and subdivision of the precedents in the 
margin are chiefly meant to facilitate reference and obviate the necessity 
of repetition. An analysis more accurately logical might be given (see 
p. 27,) but it would not have equally attained this end. 

"^6. The peculiariarities which may characterise the various ^^ . ^ 
forms are noticed only as they occur : and therefore when the I- J 
reader meets any without an accompanying comment, he will probably 
find it explained in the anterior part of the work. 

Finally the author requests that the critical and controversial parts of 
the work may be received in the spirit in which they were written, that 
of free inquiry ; — with a desire of correcting such errors as he presumes 
to think (without forgetting his own fallibility) have been fallen into by 
those whose authority sanctions their opinions, and whose value and 
general accuracy his quotations will show he can appreciate. 
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?nth the approbation of bis creditors, 
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Simplest form, 41. « 

Where mortgagees cod car, and rent- 
charge is extinguished, 88. 

Where right of dower is released, 115. 

Where a term is assigned, 107. 

Where the fee is conveyed and a term 
surrendered by a mortgagee, 124. 

Where the legal fee is conveyed by a 
mortgagee, 140. 

Equitable rights transferred, 140. 

A rent-charge eztinguishedf 140. 

And an executory interest released, 140. 

By trustees for sale in pursuance of a 
decree, 149. 

By a mortgage of freeholds and copy- 
holds, with power of sale, 154. 

The mortgagor concurring, 154 

Assignment of leaseholds by the bene- 
ficial owner, 162. 

By a mortgagee for years, in whom it is 



doubtful whether the legal fee is not 
vested, and who releases and surren- 
ders by the direction of cestui que 
trust to a corporation aggregate, 169. 

By the assignees of a bankrupt, with his 
concurrence, 175. 

By assignees of an insolvent, 180. 

By the trustee o^ the legal estate, under 
the direction of a tenant for life, and 
person in remainder in fee of equitable 
interest, 185. 

By an infant trustee under an order of 
the Court of Chancery, 185. 

In a grant of an advowson, 190. 

In an appointment and grant, 190. 

In a grant of tithes, 202. 

Of a reversion, 193. 

[In disentailing deeds, with protector's 
consent,] 225. 



Clause of Deeds, 

In the grant of a reversion by a cor- I General form, 46. 
poration, 194. | 



HABENDUMS. 



To the purchaser in fee to dower uses, 

49. 
Of a manor, 88. 
Of freeholds in fee, 105. 
Of leaseholds ifor the residue of a term 

of 99 years, 162. 
Where only part of leaseholds assigned, 

236. 
Of f^eholds to a corporation aggregate 

in fee, 170. 
To the purchaser of an estate /mr aiUer 



viCf during the lives of the cettuU que 
vie, 186. 

Of freeholds and copyholds, subject to 
an estate for life, and to a rent- 
charge, 154. 

[In a disentailing deed, by a tenant in 
possession,] 224. 

[In same, with protector's consent,] 225. 
In same, without protector's, consent,] 
227. 
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For the title in a release in fee to uses 
for barring dower, by a vendor who 
claimed by purchase for a valuable 
consideration, 63. 

Where incumbrancers join in the con- 
veyance, 89. 

By a sole incumbrancer, 105. 

By tenants in common in fee simple, 
restricting their liability to the value 
• of their respective shares, 125. 

By the cestui que trusts of purchase 
money, restricting the liability to 
their respective shares, 130. 



By a sub-vendor, and an original ven- 
dor, who was a devisee in fee, 
extending to the act of the testator, 
and containing exceptions, 141. 

For freeholds and copyholds, and ex- 
tending to the covenantor's ancestors, 
150. 

For freeholds and leaseholds, 163. 

With a corporation, 170. 

By cestui que trust for life and the 
equitable remainder-man in fee, 
limiting their liability to the value 
of their respective interest, 186. 
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By the Tendor of an estate pur outer vie^ 
in which the legal estate is conveyed 
by a trustee, 186. 

In an appomtnunt : — 

By a vendor who was a parchaser for a 
Talaable consideration, 213. 



In grant : — 

Of an advowson, 190. 
In a grant of tithes, 202. 
Of a reversion by mayor and com- 
monalty, 194. 
Of an equity of redemption, 198. 
[In disentailing deeds,] 224. 



Covenants hy Trustees. 



By a trustee or mortgagee that he has 
done no act to incumber, 105. { 



By several trustees or mortgagees, 89. 
By the grantee of a rent-charge, 90. 



Miscellaneous Covenants. 



To surrender copyholds, 154. 

By a purchaser of leaseholds for life to 
indemnify the assignor, 187. 

For the production of title deeds, 213. 

With restrictions, 215, 239. 

Matual covenants for apportioning taxes 
in a grant of tithes, 203. 

By a purchaser of a reversion to indem- 
nify the vendor against the covenants 
in a lease, 196. 



By purchaser of an equity of redemption 
to indemnify the vendor, 199. 

[Tn disentailing deed to procure pro- 
tector's consent,] 227. 

[In an assignment of lease not to carry 
on particular trades,] 240. 

[By mortgagee in aid of mortgagor's 
covenant to produce deeds,] 240. 
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PURCHASE DEEDS, 4c. 



♦CHAPTER I. 

ELEMENTARY SKETCH OP ANCIENT AND MODERN CONVEYANCES. 



Original Mode of Conveyance in England — Frogreu of AliencUion. 

The original mode in England of conveying lands in possession, of a 
freehold quality, was by feoffment ; of which the ceremony called livery 
of seisin, or the actual delivery of possession, formed the essenoe.(a) 
When the subject of the transfer was a remainder or reversion, and no 
livery could therefore be made, a grant(5) (which could only be by deed,) 
and an attornment of the particular tenant to the purchaser, were re- 
quired.(c) These were not the only clogs on alienation. The concur- 
rence of the feudal lord, and in some cases that of the heir, was also 
made necessary to the conveyance. ((Q Still, however, the science of con- 
veyancing rested on plain and well-known principles; feoffments and 
grants were the generic assurances ; and though not at all times easily 
perfected, their operation was unobjectionable, and their nature intelli- 
gible. 

♦As the kingdom became wealthy and commercial, simplicity r^-t 
proportionably vanished from jurisprudence; and after the statute ^ -■ 
of uses(aa) had turned that which had been a mere right in equity into 
an actual estate, by incorporating the use with the land, bargains and 

(a) Wright, 37. 2 BLJComm. 311. {b) Co. Litt. 172. 

(ej Necessity of attorning was taken away by st. 4 & 5 Ann. c. 16. 
(d) See Co. Litt 94. Wright, 168, cited, but without much accuracy of deduc- 
tion, 2 Comm. 287. 
(aa) 27 H. 8, c. 10. 
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$ale$ became a frequent substitute for the ancient feoffment. These, 
however, being of a private nature, the statute of inrollment8(5) was 
passed to give them the publicity which alone can preclude fraud. But 
the legislature in vain opposed the bent of the times, which demanded 
facility of alienation. As the ^statute of inrolments extended only to 
bargains and sales of a freehold estate, the conveyance by lease and 
release (the former being a bargain and sale for a year, and conse- 
quently of a chattel interest,) presented an effective means of secret and 
easy transfer; and though a fraudulent evasion of the spirit of the legis- 
lature, and formerly suspected by some eminent lawyers, (c) was soon 
generally adopted, and was^ until recently, the ordinary conveyance of 
freehold estates. 

The lease and release would naturally divide our attention into a sepa- 
rate consideration of its constituent assurances ; for though to some 
purposes they are blended into one conveyance, yet in general, strictly 
considered, they are distinct; and to form a correct judgment of the 
precise nature and operation of a lease and release, the student must not 
begin with regarding it as an integral assurance possessed of specific 
qualities. What has been adverted to having, however, been amply 
done by others, I shall confine myself in the ensuing sketch to a lease 
and release, taken as one substantive conveyance, referring only so far 
to its constituents parts as to speak of it — 

First. With bslation to the Lease ob Baboain and Sale 
FOB A Teab. 

Secondly. With belation to the Release. 

Fiest, then. This lease we must observe, in its mode of operation, 
P ^o 1 in no way resembles a lease at common law. [A release *could 
■- J not be grounded on a common-law lease unless the lessee had 
entered under it.(e^ As entry would have caused nearly the same 
inconvenience as a livery of seisin, the difference in operation between 
such a lease and a lease by bargain and sale, which enables a releaee 
without entry or any act or ceremony on the land, is important to be 
noticed.] When uses were fiduciary, the bargain and sale for a year 
was a mere sale or transfer of the use, rendering the bargainor a trustee 
for the bargainee during the term specified.(e) The statute of uses in- 
'Stantaneously annexed a legal ownership to the use, and the bargainee 
therefore had then an estate competent to ground a release. Hence, 
the criterion of the efficacy of the lease for a year, is the applicability of 
the statute of uses.. Now that statute enacts that when any person 
shall be seised of lands, tenements, &c., or other hereditaments, to the 
use, confidence, or trust of any other person or body politic, the person 
or corporation entitled to the use in fee simple, fee tail, for life, ox years, 
or otherwise, shall from thenceforth stand and be seised or possessed of 
the land, &o., of and in the like estates as they have in the use, trust, 
or confidence, &c. 

I shall now proceed to draw conclusions referrible to the conveyance 



6) 27 H. 8, c. 16. 

See 4 Cruise, Dig. 127, 3rd ed. (d) Co. Litt. 70, b. 

2 Inst. 671. 
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by lease and release, bat emanatiDg merely from the present nature of 
the bargain and sale ; for as it lays the foundation of the release, if it 
is by any means void, the whole assurance falls to the ground. 

1. With respect to the parties to the lease for a year, — we have seen 
that none who are incapable of standing seized to uses, can in strictness 
of principle be bargainors. On the other hand it may be laid down 
generally that such as are capable of a use may be grantees in a bar- 
gain and sale; whence corporations(/) and the king(^) may be grantees, 
and even an alien may take, subject however to the right of the crown 
to take the benefit of the use. (A) It ought therefore to remembered, 
that incapacity of receiving *a vse^ is the only peculiar disquali- ri^A-y 
fi<»tion of a grantee in a lease and release. .From a case in the ^ J 
First Institute it may, however, be inferred, that an estate of inherit- 
ance cannot be conveyed by this assurance to a corporation tole^ if to 
take in its corporate capacity ] because it cannot take the term, on which 
the release is grounded, in the same capacity. (a) And as this case is a 
consequence of the rule that a chattel interest cannot go in succession, 
the proposition is equally true of a reljease upon a bargain and sale 
under the statute, and one upon a lease at common law. But the 
release is not void ; for if made to the corporation sole and his mcces' 
dorsy it is still good for the life of the grantee ; because he may evidently 
take a mere estate of freehold in his natural capacity. By parity of 
reason, if the release is made to the corporation sole and his heirs, the 
fee simple is given } though the term which the release enlarges be limi- 
ted to the successors ; because the grantee then take the inheritance 
in his natural capacity, which is the same with that in which he has 
the term, inasmuch as the limitation of the term to his successors is 
nugatory. 

2. Corporations cannot (at least on principle) convey by this assu- 
rance ; for the words of the statute do not extend to them, except as 
cestui que use ; and though capable of being trustees now, they could 
not stand seized to a use before the statute. But a decision (&) founded 
on arguments of convenience appears to have removed this disability ; 
though its contravention of true principle has induced a belief that it is 
entitled to little regard. Indeed some writers have laid down the pro- 
position without any notice whatever of the case adverted to,(c) which ' 
nevertheless remains unaffected by any subsequent adjudication. Still 
it must be allowed to depend on a thin distinction, which nothing 
could have justified but an auxiliary argument deduced from the incon- 
venience of disturbing the numerous titles, which at the time it was 
taken depended on bargains and sales by corporations, ((f) And as this 
^cause has ceased to operate, it was deemed prudent for corpora- r «c -■ 
tions to convey by some other assurance. When a particular ^ J 

(/) 10 Co. 24, 34. 2 RoU. Abr. 787, pi. 8. 

\g\ Gil. Uses, 44. (A) See AU. 14. Sty. 40. Bro. 339 a, 338 b. 

(a) See 1 lost. 9 a. Hawlej t. Knight, 14 Jar. 666. Otherwise, therefore, of a 
corporation aggregate. 

lb) Holland v. Bonis, 2 Leon. 121. 3 Leon. 175. 

(c) See Watkins Cony. c. 6. {d) 2 Prest Cony. 264. 
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estate is in existence, they might convey by grant ; when the lands were 
in their possession, they made their election between a feoffment and a 
lease (at common law) and release. 

8. Tenants in tail, and tenants/or li/e, might convey by this assaranoe ; 
for before the statute of uses their estates might have been clothed with 
either a use or trust ; and as they are seised, they are manifestly within 
the words of the statute. And it is now fvMj established that a- lease 
and release by tenant in tail passed a base fee^ determinable by the entry 
of the issue in tail.(6) 

4. On the same principles it may be advanced, that whatever may be 
conveyed to uses may be conveyed by lease and release. Whence any 
incorporeal hereditament in esse, and savouring of the reality(/) (as a 
rent, &c.,) and not merely personal (as an annuity,) may be the subject 
of it ; though indeed there is no necessity for a lease and release to 
pass any incorporeal hereditament, as a grant is equally e£bctive for that 
purpose. 

5. But though reversions and vested reminders are a sort of incor- 
poreal hereditaments, it was usual and proper to convey them by this 
assurance. The propriety of adopting it arose from its obviating, at a 
future period, the proof of a particular estate having been in esse at the 
time of the conveyance ; a circumstance of course essential if a grant 
were resorted to. But although, in addition to the general reason for 
their capability to pass by a lease and release, they might have been the 
subject of a bargain and sale, (while uses were fiduciary,) and are within 
the express words of the statute of uses ; yet some have erroneously 
supposed an estate in possession necessary to the operation of the release 
(2 Bl. Comm. 339 ;) whereas nothing is required to ground a release but 
a vested particular estate. But, 

6. Contingent remainders could not formerly have been transferred 
r *B 1 ^^ ^ ^^^^^ ^°^ release ; for there cannot be any seisin of ^these ; 
I- J and consequently the bargainee took no legal estate, and nothing 
to ground the release. And as this conveyance (like a bargain and sale 
of the freehold or covenant to stand seised) does not, a« such, operate by 
estoppel, it follows that when a contingent remainder is the subject of it, it 
is a nullity. And future uses, and executory devises, whatever may be 
their specific form and denomination, and although they confer an inter- 
est which, in reference t o the certainty of its taking effect in posses- 
sion, is vested; were equally incapable of being passed by a lease and 
release. 

Secondly, with relation to the Release: — 
The release is by way of enlarging an estate, operating entirely at 
common law ; and one great utility of the lease and release arose from 
this cause; for uses could not be declared on the release, unless it gave 
the common-law estate to the releasee. The following were the most 
material and striking attributes of the lease and release, with more 
peculiar reference to the release. 

(e) Machel v. Clarke, 2 Salk. 619. 2 Ld. Raym. Y78. Goodright v. Shilson, 
3 Burr. 1703, overruling Tooke v. Glasscock, I Sand. 250, which followed Litt. 612, 
613, 650. 

(/) See Oro. EUb. 166. 
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1. The deDomlDation of this oonvejanoe supposed an aDtecedent term 
to be enlarged ; the particnlar estate was created by the bargain and 
sale to be merged by the release, and from the nature of the transaction, 
there must be a, privity between the parties; and therefore the requisi- 
tion of the common law, with respect to privity between the releasor and 
releasee, is complied with, and no question upon it could arise. 

2. It required words of limitation in order to confer an estate of inher- 
ritance on the releasee (Litt. 465.) In this respect it resembled a feoff- 
ment or grant, and bore no analogy to the other species of releases ; for 
these last act merely on a right and by their own force, and not only 
do not require an expansive power from words of limitation, but cannot 
be restrained by them. A release, per mitter le droitj or by extinguish- 
ment, of all the releasor's right, for an hour, &c., is as complete as if 
made in unqualified terms, or with an expression of perpetuity. (Litt. 
466. Gilb. Ten. 55). 

3. It worked of itself no estoppel. There, is indeed, a decision of 
Lord Kenyon, which, in the generality of its terms, would extend the 
doctrine of estoppels to a release by enlargement and conveyances which 
are derived from the statute of uses (3 T. R. 370); but *the p^,-, 
authorities do not support the position. The true proposition how- L J 
ever, is that a release does not estop as a release ; not that the instru' 
ment by which it is made may not estop, if sufficiently solemn. It will 
not (like a feoffment) work an estoppel by matter in pais; but it un- 
doubtedly may produce that effect by matter in writing ; and therefore 
as a release by enlargement mitst be by. deed^ and always is by inden* 
ture, a lease and release will estop when it cannot operate as a convey- 
ance. The writer, in his Essay on Uses, 179, citing Co. Litt. 352, 
advanced this opinion, in the face however, of the general opinion of 
the profession, which he conceived to be inaccurate from not discrimi- 
nating between an estoppel produced by the nature of the assurance, 
and an estoppel effected by the nature of the instrument, by which that 
assurance is made. He conceives, therefore, that the late decision of 
the yice-Chancellor,(2») which is built on this principle, is in perfect 
unison with the established distinctions of our ancient law.(c) 

4. It was innocent in its operation,(c?) not working a disseisin, nor 
even forfeiture, when made by a tenant for life(e) or years. (/) 

Hence, if a tenant for life, with a contingent remainder dependent on 
his estate, made a lease and release in fee, the contingent remainder was 
not barred. So if there be a tenant for life with power in gross, that 
is a power by which he is enabled to create an estate ulterior to his 
estate for life,(^) it is unaffected by a lease and release in fee.(^) Even 

(b) Benslej y. Burden, 2 Sim. & Staart, 519. His Bon or observed that " the 
text writers apon this subject state, that estoppel is wrought by any deed indented^ 
making no exception." — " Of what importance " (he continued) " to this principle 
can it be, whether the indenture which operates this effect is an indenture of release, 
or an indenture of feoffment" Ibid. 526. 

(<?) See Co. Litt, 352. (d) Feam. 322. Co. Litt. 328, a. 

U) 1 Inst 251. Litt 600, 606. 2 Leo. 60. 3 Mod. 151. 

(/) Saunders y. Annesley, 2 Sch. k Lef. 99. (y) Hard. 410. 

SPhitton's case, cited Hard. 412. 
AT, 1856.— 3 
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a power appendant (which is annexed to, and in fact (involved in, the 
estate of the donee of the power)(i) is not destroyed by this conveyancoi 
unless it transfers all the interest of the donee ; and then its destruction 
is virtual and indirect. For although the donee of a power appendant 
ruio-i does not ^suspend the right of exercising it during the continu- 
L J ance of any limited interest which he may create, by this or any 
other innocent assurance operating on the estate which b subject to his 
power, yet he is not allowed to overreach and defeat such interest ; and 
consequently a conveyance of his whole estate, for ever precludes the 
effective execution of his power. (a) 

In the innocence of its operation a lease and release agreed with a 
grant, bargain and sale, and covenant to stand seised. But any of them 
except a grant which is innocent from the nature of the subject-matter, 
might have acquired in transferring corporeal hereditaments a tortious 
operation, by that legal incorporation with a fine or common recovery, 
which was produced by a fine being levied or recovery suffered in pursue 
ance of a covenant contained in an antecedent assurance,(6) or perhaps 
by any other circumstance showing that the fine or recovery was not 
intended to be an independent transaction.(c) And if a tenant in tail in 
possession conveyed by lease and release, added a warranty, he discon- 
tinued the estate tail.(<£) 

But with these exceptions a lease and release was an innocent assu- 
rance ;(€) the reason being, that a release hy enlargement does not, like 
a feoffment, operate on the possession, but on a remainder or reversion, 
and is consequently analagous to a grant. 

5. It has been doubted whether there can be a resulting use on a 
lease and release [because of the nominal consideration in the lease.] 
It is, however, admitted that if a partial or limited use be declared to a 
stranger, the residue results.(/) And the better opinion is, than in the 
absence of any consideration or declaration of use in the release, the whole 
P ^Q ^ inheritance results. (^) For it bought to be remembered that in the 
*- -I doctrine of resulting uses, the courts of law preserved the latitude 
of construction which the courts of equity possessed while uses were fidu- 
ciary ; and held the resulting of the use in its legalized state to depend 
on the presumable intention. Now, when there was no consideration 
nor declaration of use in a feoffment, grant, fine, or common recovery, 
the use on this ground instantaneously resulted to the feoffor, grantor, 
conuzor, or recoveree ; and a lease and release differs from these only in 
the form of asturancef and consequently under the same circumstances 
ought equally to produce the same effect. But it was contended by 

(t) Sugd. Pow. 46. 

(a) See Doag. 293. Koy, 66. (6) Doe r. Whitehead, 2 Burr. 704. 

(c) See But. Feam. 380, n. (z). 1 M^Clell. & Tonage, 68. 6 Bar. & Aid. 569. 

li) Litt. 601. (e) 2 Sand. Uses, 64. (/) 7 Mod. 77. 

Iff) In Goodtitle r. Gibbs (5 Bar. & Ores. 709,) Lord G. J. Abbott, in delivering 
judgment, treated this point as clear: bat it was not involved in the circumstances 
of that case. There is, perhaps, a slight inaccuracy in his lordship's language, as 
he speaks of the habendum (meaning, of course, the declaration of use which im- 
mediately follows it) in preventing the resulting use. Ibid. 719. Still, however, 
when such declaration is to the grantee of the common-law estate, it may correctly 
enough be considered as part of the habendum. Yid. inf. 
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counsel in the case of Shortridge v. Lampliigh,(A) where this point was 
solemnly argned^ that as the lease and release was to be regarded as one 
conveyance, the consideration of the bargain and sale was communicated 
to the release/ and prevented a resulting use. It was urged on the other 
side, this result did not folloW; because the lease and release were dis* 
tinct conveyances. That assumption, however, would lead by a more 
plausible argument to the conclusion it was adopted to repel ; and the 
more unobjectionable mode of meeting the proposition appears to be to 
admit the lease and release to be one conveyance, considered with refer- 
ence to the reed nature of the transaction. It will then follow that it 
ought to be so regarded, with reference to the question of resulting use; 
for otherwise the courts of law would not act on those liberal principles 
of construction, which in this branch of the doctrine of uses, were trans- 
ferred by the statute of uses to their jurisdiction from the courts of 
equity.(t) When, therefore, they assimilate a lease and release to a 
feoffment, &c., they must suffer the analogy to be controlled by the fun- 
damental principle on which the doctrine of resulting uses rests--the 
intention of the parties; and, therefore, as the consideration in those 
assurances is material only as it shows that intention, they must decide 
that the nominal consideration in the bargain and sale for a year, 
inserted therein for the sole purpose of giving validity to that instru- 
ment, not evincing an intention to confer the legal fee on the releasCi 
has not *the effect which it would possess if in the release itself r :|ci a n 
By parity of reason it is equally frivolous to lay any stress on L -> 
the extinguishment of the estate of the lessee. 

These are the principal features of a lease and release, my endeavour 
has been to give a general idea of its nature and operation as an integral 
assurance : a release by enlargement considered abstractedly would involve 
some topics which have not yet been adverted to. 



[LEGISLATIVE ENACTMENTS INDUCING 
CHANGES IN THE MODE OP ALIENATION.] 

[The lease and release was thus, up to the year 1841, the universally 
adopted mode of conveying freehold estates ; and the alterations, made 
by an act we shall presently mention, proceeded upon the acknowledg- 
ment of the lease and release as distinct conveyances, but obviated the 
necessity for an actual lease for a year, by enacting that the release should 
be as effectual without such lease as with one. The operative instrument 
for conveyance was, therefore, the same, viz., a release founded upon a lease 
for a year (understood, or supplied by the act). This alteration was 
effected by the 4 & 5 Vict. c. 21, '<'An Act for rendering a Release as 
effectual for the conveyance of Freehold Estates as a Lease and Release 
by the same Parties,'' which is still unrepealed, and, though now dis- 

• (A) Salk. 678. 7 Mod. 71. 2 Lord Raym. 798. 
(t) Co. Litt. 23, a. 3 Co. 81 b. Dyer, 166. 
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used, is Qsefal to be known, as oonyejances executed under its provi- 
sions will always be met with, and their validity must be tested, to some 
extent, by the act. 

Sect. 1 enacts, — << That every deed or instrument, being or purporting 
or intended to be a deed or instrument of release of a freehold estate, 
which shall be executed on and after the 15th of May, 1841, and shall be 
expressed to he made in pursuance of this act, shall be as effectual for the 
r ♦n 1 P^^^*^^^ therein expressed, and ^shall take effect as a convey- 
L J ance to uses or otherwise, and shall operate in all respects, both 
at law and equity^ as if the releasing party had also executed a bargain 
and sale for a year, although no such shall be executed ; provided that 
every deed taking effect under the act shall be chargeable with the same 
amount of stamp duty as any bargain and sale for a year would have 
been chargeable with (except progressive duty) if executed to give effect 
to such deed, in addition to the stamp which such deed shall be charge- 
able with as a release or otherwise under any stamp act.'' 

As the lease for a year was frequently missing, and caused difficulty 
from its absence, sect. 2 enacts, that where, in or by any deed of release 
of freehold estates executed be/ore the 15th of May, 1841, any bargain 
and sale for giving effect to such release shall be recited, or by any 
mention thereof in such deed of release appear to have been made or 
executed, such recital or mention thereof shsdl be deemed and taken to 
be conclusive evidence of the bargain and sale so recited or mentioned 
having been made and executed : and such deed of release shall also have the 
like effect as if the same had been eocecuted after the Ibth of May, 1841,(a) 
whether such bargain and sale shall or shall not have been lost or mis- 
laid, or may or may not be produced. 

The improvement effected by this act was slight, and principally con- 
sisted in a saving of the mechanical labour and a portion of the expense 
of preparing the lease for a year. The real burden of that instrument 
r ^-in-y —the stamp — was, however, carefully continued; and *only be- 
I- -I cause it was difficult to estimate the length of an imagined deed 
was the progressive stamp duty abolished. 

The act of 1841 continued in full force until 1844, when an alteration 
was effected of an inartificial character by the 7 & 8 Vict. o. 76 ; sect. 2 
of which enacts, that every person may convey by any deed without 
livery of seisin, or inrolment, or a prior lease, all such freehold land 

(a) The validity of a release (without its lease), executed after the 15th of May, 
1841| depends on its "being expressed to be made in pursuance of the Act;" and 
if the effect of a release (before the Act), with a missing lease, is to be only that 
of a release executed after the 15th of Maj, 1841, it is quite clear that the release 
cannot have the requisite recital, and that the Act has not supplied its absence. 
Added to this, a release under the Act is to have a lease-for-a-year stamp, which 
a release before the Act would not of course have. This limb of the clause seems 
an instance of modern legislation, in which it is fortunate if a good provision in 
an Act escapes being slain by some other section, or by some unlucky member of 
its own body. We suppose the part of the section we refer to must be r^'ected as 
surplusage. At all events, the requisition that an old release should recite the 
Act must be rejected, for the law forces not to an impossibility; but as to the 
lease-for-a-year stamp, we are not so clear, for although it would of course be 
wanting, yet as it can be supplied on payment of the stamp and penalty, (or per- 
haps without,) there is no such impossibility as in the former case. 
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as he might, before the passing of the act, have convejed by lease and 
release ; and every such conveyance shall take effect as if it had been 
made by a lease and release : provided always, that every such deed shall 
be chargeable with the same stamp duty, (except progressive dnty,) as 
would have been chargeable if such conveyance had been made by 
lease and release. 

This act effected little beyond rendering it unnecessary to recite the 
previous act of 4 & 5 Yict. ; and by neither act was a corporation enabled 
to convey by release alone, for such deed would have had only the same 
effect as a lease and release, by which, in the opinion of the profession, 
corporations were not enabled to convey. 

The changes hitherto made were clumsy and inconvenient. To sup- 
ply the place of the lease for a year, whether lost or not lost, could^ 
hardly be called an improvement in conveyancing; and to require the 
reference to and recital of a particular act in every deed was a retrogade 
movement, for the reference might as easily be omitted as the lease for 
a year lost. And to enact that any deed would do to pass land was 
almost giving up the claim of conveyancing to be ranked as a science, 
and seemed a tacit confession that the legislature gave up attempting 
sound reform, and resorted to crude and mischievous generalities. 

The act 7 & 8 Vict. c. 76, existed from January to October, 1845, 
from which time it was repealed by the 8 & 9 Vict. c. 106, " An Act to 
amend the Law of Keal Property." 

The alteration effected by the act was simple and yet scientific, and 
may be introduced by reminding the student of the broad distinction 
between corporeal and incorporeal hereditaments. The former, as being 
susceptible of possession, were trammelled with the necessity for giving 
either actual or constructive delivery of possession. They must have 
been conveyed by feoffment, with actual *livery of seisin, or by r »i o -i 
a bargain and sale (of the freehold^ giving seisin by the statute L ^ 
of uses, but clogged with a heavy stamp specially appropriated, and 
requiring inrolment, or by the inconvenient mode of a lease or bargain 
and sale {not of the freehold,) which, though giving the legal possession 
by the statute, yet required the additional deed of release to convey the 
freehold. On the other hand, incorporeal hereditaments were free from 
these burdens, and required only a deed to pass them. As they did not 
lie in livery, (which was their distinguishing characteristic,) but in deed 
or grant, no formalities beyond the ceremony of a deed had been 
anciently required, and modern legislation had not favoured them with 
any particular burden. As, therefore, remainders and reversions which 
lie not in livery were incorporeal hereditaments, and every estate 
demised to a tenant for a year left a reversion in the landlord, nearly 
every estate was susceptible of being conveyed as an incorporeal heredi- 
tament by a simple deed or grant; but as the essential quality of such a 
grant was that it operated on a remainder or reversion, the existence of 
the particular estate at the date of the deed was necessary to be proved 
in all future time ; and unless it could be evidenced by some instrument 
(as a lease,) there would be danger in the deed not operating as a grant^ 
but be an instrument attempting to convey the immediate freehold, 
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without aetnal livery of seisin, or coDstructivelj nnder the statute of 
uses. A grant was not, therefore, resorted to, unless the existence of 
the particular estate was capable of continuous evidence. 

The facility of conveying remainders or reversions consisting in their 
lying in granty and the impediments to the conveyance of estates in 
possession arising from their lying in livery, the legislature had a choice 
of alterations — eilher to assume, in all cases, the existence of a particular 
estate, (which would have been little more than had been done by sup- 
plying a lease for a year,) or by giving the characteristic of incorporeal 
hereditaments to those of a corporeal nature. The latter was wisely 
chosen ; and by a simple enactment, scientific in its language and forcible 
in its operation, (and only injured by the appendage of a fiscal regula- 
tion,) the framers of the act swept away the bungling changes of former 
r *14 1 *^^^i ^°^) without introducing complexity in language, placed 
L J the transfer of estates in possession upon the broad and intelligi- 
ble basis of grants by deed. 

The 8 & 9 Vict. c. 106, which came into operation upon the repeal 
of the previous act of 7 & 8 Vict., (Ist of October, 1845,) enacts, (sect. 
2,) << That aU corporeal hereditaments shall asy regards the conveyance 
of the immediate freehold thereof he held to lie in grant as well as 
livery J^ Thus was effected, in language worthy of great lawyers, the 
alteration which was needed ; and we remark that it is produced by half 
the words of the inelegant and confused section of the 7 & 8 Vict. The 
change in the character of corporeal hereditaments, it must be noticed, 
is not one of substitution, but of addition. They have now the additional 
character of incorporeal hereditaments by lying in grant, and they retain 
their ancient nature of lying in livery. Why this was retained, as its 
only apparant effect is to save from destruction the obsolete feoffment to 
which livery was essential, is not clearly perceived, unless it was to give 
some consistency to the remaining language of the clause, which imposed 
the lease-for-a-year stamp on the statutory grant, and which had pre- 
viously been fastened, and still jcon tinned, even on % feoffment! and was 
due upon a lease and release, which might still be used if any reason 
could be found for doing so. The 2nd section continued to enact, 
<<That every deed which, by force only of this enactment, shall be 
effectual as a grant, shall be chargeable with the stamp duty with which 
the same deed would have been chargeable in case the same had been a 
release founded on a lease or bargain and sale for a year, and also with 
the same stamp duty (exclusive of progressive duty) with which such 
lease or bargain and sale for a year would have been chargeable." 

This part of the act, although necessary to be noticed as applying to 
all deeds executed under that act, has been beneficially altered, and the 
stamp duties generally liberally reduced by the Stamp Act of 1850, (13 
k 14 Vict. c. 97, s. 6,) which, after reciting, as to the stamp duty, the 
still existing act and section of 4 & 5 Vict. c. 21, (before referred to,) 
and the act and section just previously cited, enacts, <<That the duties 
r ^15 1 ^^^ payable for or *in respect of any su^h bargain and sale or 
^ -I lease for a year as aforesaid, and also so much of the said two 
several last-mentioned acts as is hereinbefore recited, shall, so far as the 
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same respectively relate to any deed or instrument which shall bear date 
after the said 10th day of October, 1850, be, and the same are hereby 
repealed." 

By the additional privilege of freeholds lying in grant, the difficulty 
as to the mode in which corporations could convey is removed, as they 
could mlways convey by grant, and therefore the new statutory grant is 
open to them. This, we may remark, is the effect of the simple language 
of the section ; for had it, like its predecessor in the 7 & 8 Vict., given 
the new grant the effect of a lease and release, corporations would have 
been in their old predicament.] 



(Contingent remainders formerly could not be conveyed by lease and 
ease. Those interests were transferred by the medium of a fine, and 
its consequent estoppel. None of the acts we have noticed enabled either 
the release or grant to include them by the effect of those deeds as suchj 
though they could, it was considered, pass by a deed framed to produce 
an estoppel, and can be now conveyed as presently mentioned.(a) 

On the abolition of fines and recoveries by the act 8 & 4 W. 4, c. 

(a) In fact, so far from the 7 & 8 Yict c. 76, euabliog any transfer of ftitnre 
contingent remainders, that act attempted to extirpate those estates (by a clause 
•f remarkable brevity) in these words: "Sect. 8, — ^No estate in land shall be 
created by waj of contingent remainder." Upon this section Mr. Lewis, in the 
supplement to his learned Treatise on Perpetnity, (p. 7,) happily remarks: 
"Never did brief clause attempt more I never anything more solemn in its manner 
or its tone ! more painful in its execution to all beholders ! more ungrateful in its 
action towards its subject ! Even the most practised and busy law reformer must 
surely find himself startled, when his eye falls on the pithy, unsentimental margi- 
nal note, '■ Contingent Remainders abolished.' " 

The clause in the act (7 & 8 Yict.) which prevented the creation of contingent 
remainders, enacted, that such estates should take effect as executory devises, if 
in a will, and as an executory estate, if in a deed ; and contingent remainders 
already existing should not be destroyed by anything but the natural termination 
of the preceding estate. The 8 & 9 Yict. c 106, s. 1, repealed the above clause as 
from the commencement ; and enacted, sect 8, that a contingent remainder ex- 
isting at any time after 1844 shall be, and tf created before this Act, shall be deemed 
to have been capable of taking effect^ notwithstanding the determination by forfeit- 
ure, surrender, or merger of any preceding estate of freehold, in the same manner 
in all respects as if such determination had not happened. 

The learned editor of Jarman's Bythewood, vol. xi., p. 824, recommends the re- 
tention of trustees to preserve contingent remainders, on account of what is 
termed the above " obscure enactment," and also because no faith is to be placed 
in the legislature ; and contends that the effect of the repealing act is to render all 
limitations framed during the existence of 7 & 8 Yict. liable to failure by the de- 
struction of the preceding estate. How this conclusion could be arrived at, when 
the repealed act gives to contingent remainders created before the Act the same 
security against destruction as those created afterwards, it is difficult to imagine. 
There seems, however, a reason for the retention of trustees-to-preserve, where 
unborn persons are contingent remaindermen; as, without such trustees, it is not 
easy to ascertain how the tenant of the preceding estate could be prevented from 
committing waste, kc. 
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r *16 1 ^^' ^^^ indirect application of the effect of a fine upon a contin- 
L J gent ^remainder was not supplied by that act, and it was doubt- 
ful whether those interests could be efficiently transferred at law. That 
doubt was set at rest by the 7 & 8 Vict. c. 76, before referred to; but 
as that act is now wholly repealed and the clause in question re-enacted 
in spirit^ it is only necessary to notice the repealing act of 8 & 9 Vict. c. 
106, which, by sect. 6, enacts, "that after the 1st day of October, 1846, 
a contingent and executory and future interest, and a possibility coupled 
with an interest in any tenements or hereditaments of any tenure, 
whether the object of the gift or limitation of such interest or possibility 
be or be not ascertained, also a right of entry, whether immediate or 
future, and whether vested or contingent, into or upon any tenements or 
hereditaments in England, of any tenure, may be disposed of by deed.'* 
The foregoing b a short summary of modem legislation as it affects 
the conveyance of estates. While the conveyancer adopts the new 
statutory grant, and the convenient freedom from the technical distinc- 
tion between corporeal and incorporeal hereditaments, yet the reason and 
principles of the legislation in the system which preceded the change 
must not be forgotten. Titles still continue affected by them ; and deeds 
executed while former things remained in full vigour, must be judged 
by the law of the time which gave them existence, and not by modern 
innovation. When feoffments are met with, livery of seisin must be 
looked to. Inrolment must be shown when there is a bargain and sale 
r*171 ^^^^^A^^^^S *^^^ though that ceremony is not required 
*- -I when it is only for a term or chattel interest, yet in both cases 
money, or money's worth, must be expressly made the consideration. A 
lease and release must be regarded under the old law, and it must be 
seen that the former deed gave the term and use to the right party, and 
that the release was consistent with it. Also, a release with a « gone-a- 
missing^' lease must contain an adequate recital of its existence at some 
time, or it fails as a conveyance. And a release with a lease supplied 
by the act must, during a few years, be made expressly under the act, 
and have proper stamps; but if made under a subsequent act, the 
stamps alone need be looked to. If a grant be dated ante 1845, the 
existence of the particular estate must be looked for and evidenced. 
All these matters demand that the former modes of conveyancing should 
not only be remembered, but the ability to apply them retained. Deeds, 
like persons, must be judged of by the times in which they lived and 
had their being.] 
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PRECEDENT I. 

BARGAIN AND 8ALB FOR A Y£AR.(1) 

This Indenture, made this day of , in the year , between 
{bargainor or vendor) of the one part, and {bargainee or purchaser){^) 
of the other *part, WITNESSETH, that the said {yendor)y in con- r #10 n 
sideration of five shillings sterling money(3) to him paid by the L J 
said (purchaser) before the exccntion of these presents, (« the receipt 
whereof is hereby acknowledged,") doth (" by these presents") bargain 
and 8eII(4) to the said {^purchoAer) all(5) [describe the *par- r *19 i 

(1) [As the conyeyance bj lease and release is constantly before the practi- 
tioner, and is still an efifectual mode of conveyance if desired, this essential part 
of the conveyance is given. The notes will enable him to test the efficacy of these 
deeds when produced as part of a title. — Ed.] 

(2) The lease mnst be made to the person who is intended to be the releasee, 
whether he takes the legal estate or a mere seisin to nses, which becomes (except 
for a few disputed purposes) extinct at the moment of its creation. If, therefore, 
the release be to A. in fee, to the use of B. in fee, when instantaneously on the 
execution of the conveyance, B. is the legal and substantial owner, and A. has 
only a momentary seisin,) the bargain and sale must, nevertheless, be to A., and 
if made to B. the release would be void. 

(3) By a partial transfusion of the principles of equity into the courts of law, on 
the passing of the statute of uses, a valuable consideration continues to be of the 
essence of a bargain and sale in its legalized state. (I Co. 176, a^ Its amount 
and nature, however, is immaterial; even a peppercorn suffices (2 Mod. 252) ; and 
as an averment is not allowed to contravene the express statement of the deed, 
this consideration, though nominal and never paid, gives validity to the instru- 
ment. (2 P. Wms. 204.) But as a valuable consideration, in the absence of any 
expression of its payment in the bargain and sale, may, if it state a general con- 
sideration, be proved aliunde^ the want of this usual statement of the nominal con- 
sideration in the lease for a year, would not, it is apprehended, be held to vitiate 
it on a sale of lands ; because the purchase money is for the whole of the vendor's 
interest, and would, it is conceived, in support of the bargain and sale, be deter- 
mined to enure to it on an averment to that effect. But in the absence of autho- 
rity, it may be safely advanced that the mere statement of a general considera- 
tion, which renders an averpient and proof requisite to raise the use, (1 Co. 176, 
a,) would render a title unmarketable. These observations are submitted as de- 
ductions from principle. 

(4) It is accurate to use no other operative words than the above ; as when 
conveyances may operate either at common law or by statute, the former in gene- 
ral prevails; (8 Rep. 93 ; Co. Litt. 272, a); not indeed that it could in this case 
were there words of demise, because the intention, which is abundantly clear, is 
allowed to control the construction. 

(5) The parcels are usually described as in the release, and it is scarcely ne- 
cessary to observe, that if the description in the bargain and sale be less compre- 
hensive than in the release, the latter assurance is void at suchj as to the heredi- 
taments not contained in the bargain and sale. 

It should seem that the parcels in a bargain and sale may be described by way 
of reference to the release ; though the efficacy of this plan has been doubted on 
account of the release not being in existence at the time at which the reference^is 
made. It must, however, it is conceived, be presumed that the release is pre- 
pared at the time of executing the bargain and sale, as the latter instrument 
always alleges such to be the case; and it would contravene all analogy to say 
that when an instrument is referred to, merely for a more explicit description of 
the parcels, it must have been antecedently executed. Mr. Preston seems to have 
viewed this point in the same light (2 Convey. 382.) [And a lease and release 
in the same deed, although certainly a very informal conveyance, has been, seve- 
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ceh,"] together with all and singular the appartenance8(6) to the said 
hereditaments, or any of them, or any part thereof: To have and 
TO HOLD the said hereditaments and premises hereby bargained and 
r ^0 1 ^^^^' ^^^^ ^^^^^ appnrtenanoeSi unto the said *(^purchaier),(7) 
^ J from the day next before the day of the date of these presents, 
for the term of one year :(8) To thb intent that « by these presents 
and by the statute for transferring uses into possession/^ the said 
p ^oi -1 *{purchaser) may have the legal estate(9) of the same premises, 
I- -I and thereby be enabled to take a release of the reversion thereof 

ral times, ruled to be a prood convejance, for priority shall be supposed.] Sog- 
den, on Powers^ cap. 1, sect. 5. 

When, therefore, the parcels are long and entangled, and brerity is desirable, it 
is pmdent to adopt the advice of Mr. Preston, and to use snch general words of 
description as will certainly comprise all the lands to be included in the release. 
An inadvertency in this respect may be guarded against by adding to the specific 
description the following general reference : ** and all other the hereditaments (if 
any) which are intended to be released by the indenture hereinafter referred to." 

(6) What are called the general words, being only a specification of things, 
which pass inclusively under the word " appurtenances," I omit them. [As to 
the omission here of "the reversion, &c.," and all the estate, &c.," which are 
found in some precedents, see post.) 

(7) Here, as in the premises, the usual words of limitation to the executors, &o. 
of the bargainee are omitted as superfluous, [for a mAu* 8 perianal representatives 
are included in himself. (2 P. Wms. 197.)] 

(8) Though a year is the term invariably created, the release would of course 
be equally effectual were the bargain and sale for a longer or shorter period, (if 
the release were executed in that period) ; it requiring only a le^al vested estate 
to work upon. If however a longer term than the usual one were in any instance 
created, and the question of resulting use arose, there would perhaps be stronger 
reason for admitting the doctrine advanced by Powell, J., in Shortridge v. Lam- 
plugh, (supra, p. 9,) than in the common case. 

The habendum might be "henceforth," "from the making," " date," and ac- 
cording to the decision in (2 Wils. 166, Oowp. 714,} "from the day of the date:" 
for the only object is to grant an immediate estate. But according to the old cases 
the last words create an interesse termini^ being exclusive of the day of the date ; 
and the decisions which contravene them are of doubtful authority. 

I have omitted the reddendum reserving a peppercorn or other rent, as being 
made superfluous by the previous consideration. Still it may be noticed, that 
according to the case of Barker v. Eeate, (2 Mod. 252,] the reservation of a pep- 
percorn rent would of itself be sufficient to support toe bargain and sale. The 
authority of that case, though never impeached, has been rather timidly received ; 
it would therefore be improper to throw the support of the instrument on that re- 
servation. The writer speaks rather with reference to the marketability of the 
title, (arising from equity not compelling a purchaser to take with a doubtM 
title,) than to the validity of the bargain and sale ; for doubtless, were the ques- 
tion to arise, the courts would hold themselves bound by the case of Barker r. 
Eeate. 

(9) The usual expression " actual possession" is inaccurate ; for the statute of 
uses in no case confers an actual possession ; whence for a bargainee or other 
cestui que truet to maintain trespass, he must make an actual entry. (Cro. Jac. 
604. Vent. 361.) If more than a vested estate were essential, a remainder or re- 
version could not be conveyed by lease and release. In no point have respectable 
text writers so grossly erred as in supposing the reverse. Lilly (Conv. 325) laid 
it down in the most unequivocal language, that " no person can make a bargain 
and sale for a year who hath not the actual possession at the time of the sale." 
Blackstone appears to have entertained the same idea. (2 Oom. 339.) But Mr. 
Preston (2 Convey. 445) accurately observes that, as the bargain and sale g^ves 
the estate, any language which shows that the grantee has a vested estate for one 
year will be more correct. 

[Upon the whole of the " intent" clause Mr. Coventry, in his Concise Forms, p. 
7, remarks : " It is usual to add nearly two folios explanatory of the technical 
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to him and to his heirs, to the uses deolared by another indenture, 
intended to be dated the day next after the date hereof : In witness 
^whereof the parties to these presents have hereunto set their |-^qo i 
hands and seals,(10) the day and year first above written.(ll) ^ -I 



•CHAPTER II. I*23] 

GRANTS. 

[The effect of the alteration in the mode of conveying the immediate 
freehold, which has been already noticed, rendering the grant Twhich 
was, before the act, the appropriate deed for conveying incorporeal here- 
ditaments,) also the proper instrument for passing a freehold in posses- 
sion, it will be well to introduce in this place the author's observations 
on the deed of grant, which I have altered to the past tense where 
necessary. The only change in the language of the conveyance effected 

operation of the instruments. As, however, any expression of the intention will 
not, as to deeds, control their operation at law, these two folios are mere sur- 
plusage."] 

(10) The bargain and sale was, in practice, always by deed; but unless the 
subject of it were an incorporeal hereditament, a deed was not essential ; for a 
bargain and sale of chattel interests derived from a freehold setting not being 
within the statute of inrolments, (which required particular solemnities on a bar- 
gain and sale of freeholds,) it was only within the statute of frauds as a declara- 
tion of use, which, by sect 7 of that act, must be in writing. [Although the 
solemnity of a deed is now more generally required, yet these bargains and sales 
are not within any enactment on that head. The 8^9 Vict c. 106, s. 3, does not 
include them. The instruments enumerated, and which are declared to be void 
if not by deed, are feofihients, partitions, exchanges, leasea required by law to be m 
writing, (u e. common law leases not exceeding three years,) assignments, and 
surrenders.] 

(11) The date of the lease for a year should be before that of the release which 
is founded on it ; and of course the execution of it should have preceded that of 
the release. It might, however, bear the same date as the release, and priority of 
execution would be presumed in favour of the lease. Even if the lease bears date 
on a day subsequent to that of the release, the conveyance is not necessarily in- 
valid, as the recital of the lease for a year in the release might be evidence of its 
having been executed previous to the release, and a deed may be pleaded as de- 
livered of a day different from the date. (Cro. Elis. 890. 3 Leo. 348. 10 East, 
247.) These observations are made to assist the examination of a title in which 
such irregularities may occur. [But for the doubt I have thrown upon the effect 
which the Act 4 & 5 Yict c. 21, gives to a release with a lease lost or mislaid, 
{anUj p. 11,) it might save trouble and obviate difficulties if all such leases for 
years prior to 1841 were destroyed, or their production omitted.] 

[As a lease for a year will rarely be found after 1841, the release dated after 
that year, and prior to Oct. 1850, must be ascertained to have tv|0 qualifications 
in order to supply the place of the lease : 

1. That the release is expressed to be made in pursuance of the Act 4 & 6 Viet, 
if executed prior to 1845. 

2. That it has a lease for a year stamp, one pound fifteen shillings, if made 
between 1841 and Oct. 1860. (See an(e, p. 14.) The form of expressing that the 
release was made under the act was gjenerally at the commencement after the 
date, thus : *' This indenture, made, &c.," ** in pursuance of the statute for render- 
ing a release as effectual for the conveyance of freehold estates as a lease and 
release by the same parties." It was, however, often placed in other parts of the 
deed, though the commencement was the more appropriate part. — Eo.] 
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by graDt from that formerly made by release is, the omission of the 
word « release '^ in the operative part, and rejecting the reference to the 
bargain and sale. The operative part of a release generally contained 
language enabling it to operate as a grant as well as a release ; and as 
some draughtsmen do not omit the language of a release, the alteration 
in the forms of a purchase deed is of the most trivial kind. 

The precedents of releases given by the author are therefore retained 
under the denomination of grants ; and the first precedent exhibits the 
form in which a release was generally framed. The reader will remem- 
ber that the inverted commas are the author's mode of hinting at 
retrenchment in language, and I have added some others which the 
<lesire for abbreviation has rendered usual and safe. — Ed.] 

The word << grant ^^ was sometimes used in a generic sense, and was 
then synonymous with « conveyance ;" but most usually and correctly 
it was a confined and specific term, and in that acceptation it may be 
defined to be the conveyance of an incorporeal hereditament. The pro- 
minent quality of this instrument is that it must be a deed. (Litt. 551, 
569-578.) 

r '*^4 1 '^^ former writers have already treated of this assurance, the 
I- -J *author will, after a simple enumeration of its objects, refer his 
readers to their works ; again, however, taking the liberty of expressing 
his dissent from them in a few particulars. 

The various species of subject matter which were transferable by 
grant were : — 

1. Reversions and vested remainders (Pert 61 ; Dyer, 174 ; Plow. 
483; Bro. Grant, 104.) Mr. Sanders (2 Uses, 29) says, vested remain- 
ders in fee; the words in fee being in italics, and consequently em- 
phatical and exclusive. But this qualification is erroneous. Every 
vested remainder is unquestionably grantable. Even a vested remainder 
in tail is transferable by grant ; that is, a base fee is given determinable 
by the issue in tail, or person in remainder or reversion. (Vid. Machell 
V. Clarke, 2 Ld. E. 778.) So that the same estate in quality is given 
by the grant as was formerly given by the Jine of a tenant in tail in 
remainder, (to which last Mr. Sanders restrains the transferability of his 
estate,) [ana as would now be given by a grant not operating as a dis- 
entailing assurance under the Fine Recoveries Abolition Act. The dif- 
ference between those assurances, viz., the grant and the fine or non- 
disentailing assurance, is merely, that the base fee raised by the grant 
is determinable both by the issue and remainderman or reversioner ; (2 
Salk. 619; 3 Burr. 704;) whereas the base fee formerly created by a 
fine, or now by a disentailing deed, to which the protector (if there be 
one) is not a party, is defeasible by the remainderman or reversioner 
only. (3 Co. 84 a.)] 

2. Commons, (Touch. 238,) except however [but now including] com- 
mon appendant for pasture (Perk. 104; Cro. Car. 542) and common 
appurtenant for cattle, levant and oouohant, or without number ; (Cro. 
Jao. 15 ;) for these cannot l)e severed from the land. 

3. Rents — which, when in esse, may be granted before the grantor 
has seisin ; (Perk. 238 ;) but one cannot grant a rent de novo out of 
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lands of whioh he is not seised at the time. (Perk. 65.) But equity 
will bind the grantor on an after purchase of the lands, (1 Anstru. 11,) 
and he may be bound at law if the grant be by an instrument which 
works an estoppel. (Touch. 11, 243; 2 B. & Aid. 244.) 

4. *Tithe^--[and in their converted character as rent-charges r »o^ -i 
in lieu of tithes under the Tithe Commutation Acts.] ^ -I 

5. Advowsons. 6. Corodies certain,, 7. Services. 8. Seignories. 9. 
Franchises. (2 Sand. U. 26, 32; Touch. 231.> 10. Easements, as a 
drain when it does not create an interest in the land. (5 B. & C. 221.) 
But there are some kind of incorporeal hereditaments (as offices of trust 
and confidence) which are inalienable unless expressly granted to one 
and h%$ hexm^ or to one and his aligns. (Perk. 99; Touch. 230-241.) 

From the language of Blackstone — that the reason why freehold 
estates cannot be made to commence in fuiuro is because they cannot, 
at the common law, be created but by livery of seisin (2 Com. 165, 
314) — the student might infer that a freehold in incorporeal heredita- 
ments, to which the learned commentator's reason is inapplicable, might 
be granted to take- effect in futuro. But iha^ is the case only with 
rents de novo (Bro. Grant, 86; Row. 156; 2 Vent. 204), and the rule 
of the common law forbidding them must therefore have resulted from 
some more general cause. It probably sprung from considerations of 
political expedience. 

General Observations on Draughting Conveyances, 

" This Indenturb.'^ This commencement of a deed containing reci- 
tals is ungrammatical, as it is evidently the dependent member of an 
unfinished sentence. When an indenture received its original form in an 
early and simple state of society, recitals were not in use; and the 
nominative case to the verb '< WITNESSETH '' was the initial substantive 
of the deed, viz., "This Indenture.'' It has, however, unfortunately 
happened that the form has been retained when there are recitals, and 
a consequent repetition of the expression « this Indenture " in the tes- 
tatum clause, which creates another nominative to the verb. Two 
modes of rectifying this occur to me. The one by making the exordial 
language an independent proposition, by saying « This Indenture is 
MADE ;" the other by giving the word " witnesseth " precedency to the 
recitals, thus, "This *Indenture" made, &c., "witnesseth ri^oa-\ 
that whereas,^' &c. The operative part would then be intro- "- J 
duced by " Now in pursuance,'^ &c. 

[The incorrectness pointed out is admitted by all, but rectified by 
none; and notwithstanding the opportunity afforded by subsequent 
legislation, we hand down our deeds to posterity with the same exor- 
dium as did our ancestors to us, with this difference — ^that theirs was 
correct, whilst ours, by innovation on simplicity, has become erroneous. 
We admit the error, trusting that this will remove half the sin ; and, 
for the residue, we plead that the mind has run in a groove formed by 
the oft-repeated words : or, better still, we use, with a variation, the 
author's own apology, when accounting for the retention entire of the 
fftvourite phrase " To have and to hold :" " The attachment to phrases 
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we bave been long aeeustomed to is so strong that, though the words 
have become sad grammar, I have not expunged them, bat suggested 
alterations of them, to stand or fall as the draughtsman pleases." 

[The term « indenture'' had long since lost the spirit of its original 
meaning, though the stationer, by a jagged edging, kept up a faint 
memorial of the original meaning, when the act 7 & Vict. c. 70, enacted 
« That it shall not be necessary in any case to have a deed indented/' 
which (by the way) it never was, except on a bargain and sale of the 
freehold, and some other rare cases. It might have been doubtful 
whether the section did anything, or extended to exempt an indenture 
from indenting. But the act was swept away ; and what was intended 
to be enacted was e£fected by sect. 5 of 8 & 9 Vict. c. 106, which de- 
clares «That a deed executed after 1st October, 1845, purporting to be 
an indenture, shall have the effect of an indenture, although not actually 
indented.(a) 

[Neither of these enactments produced any permanent alteration. 
Some precedents appeared with a startling alteration, coldly correct; but 
though grammatical, it was objected they were un-English, and stationers 
r *97 1 ^^^^^ indent, and draughtsmen soothe themselves with their ^*^- 
L J cient exordium, the more dearly liked because, though friend- 
less in grammar, strong in associations.— -Ed.] 

Analysis of Purckcue Deed, 

The reader is requested to remember that the division of the convey- 
ance margin is merely for practical utility, to facilitate apprehension and 
reference. A more logically accurate analysis of a modem purchase 
deed, in which the formal language of the law is observed, may be 
acceptable to him. 

External or material. /I°?l«ding the parchment or paper, seal- 
^^v«iii»i ui uicw«xi»t. '^ jjjg ^^ delivery [and stamp.] 



Parchase- 
conveyance. 



fPremises. 



Internal or intellectual. \Habendam. 
Covenants. 



Date. 
Parties. 



{Active. 
Passive. 
Recitals. 
Consideration. 
Receipt. 
Grant. 
, Parcels. 



LConclusion. 
This analysis enters only into the ordinary parts of the deed. 

(a) The reader will| however, be surprised to find that four years after this 
statute the Bankruptcy Consolidation Act (sec. 209,) expressly requires a deed 
mdtrUed, 
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Recitals, 



The object of recitals is to relate such facts as are necessary to explain 
the grantor's title. This object, which common sense dictates, should 
always be kept in view, as it is only by invariably observing it that the 
precision so peculiarly desirable in this part of the conveyance can be 
preserved. Recitals, though not necessary, are certainly expedient, as 
they show the links of the title, the estate which the vendor conveys, or 
the authority he acts under, and consequently strengthen by elucidating 
the title of the purchaser. 

When the vendor is seised in fee, some gentlemen simply state ^ ^^^g -i 
*that fact ; others omit it, and begin with the contract for sale ; L -I 
but the more usual practice, except when brevity is a material object, is 
(as in the present instance) to revert to the last purchase deed, which not 
only shows the seisin of the vendor, but the manner in which it arises ; 
which, with respect to the covenants he enters into, we shall hereafter 
see is of consequence. The purpose therefore of this recital is only 
to show that the lands were conveyed to the vendor in fee. This has 
been the plan most frequently adopted in the ensuing sheets. It should, 
however, be noticed, on the other hand, that the doctrines of equity 
which govern modem conveyancing suggest, as a point of general expe- 
dience, the propriety of avoiding as much as possible the recital of 
instrumeniSf in consequence of a recital of them being notice of them, 
and affecting the purchaser with a knowledge of their contents. And if, 
in addition to the vendor's being seised in fee, a brief but accurate allu- 
sion be made to the mode in which he acquired it, there will be as 
complete a demonstration of the correctness of the form which the 
conveyance assumes, as by a recital of the last purchase deed. Should 
the reader deem this observation just, he may commence with reciting 
thus : — « Whereas the said (vendor), being seised in absolute fee-simple 
by purchasej for a valuable cofuideratton, of all the hereditaments 
hereinafter described, has contracted," &c. This is the mode which the 
author is inclined to recommend, as equally accurate, shorter, and (it 
may be) safer to the purchaser. 

To avoid the consequences of error in the recital of dates, it is usual 
to recite deeds as bearing date on or about, &c. ; thus allowing the deed 
to be producible in evidence, though the date be mistaken. And where 
the recital is rendered material by the grant depending on it, this prac- 
tice is important, as then a mis-recital may be fatal. Thus, if one having 
a lease dated Ist May should recite it as dated 2nd May, and then assign 
the lands dembed by that indenture, the assignment would be void at 
law, though, in favour of a purchaser, equity would relieve. (Preston 
Shep. 77.^ But when, as in most cases, the recital is merely demon- 
strative of the nature of the title, and not otherwise material (the validity 
of the conveyance being no way involved in the accuracy of the state- 
ment,)* these words ^^onorabout" Bud the following correlatives - ^^ ^ 
€t caressed to be made," are of no utility. L -' 
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Habendum. 

The offioe of the habendum is only to limit the oertaintj of the estate 
granted. It follows that nothing can be granted in it ; consequently 
the introduction of any new matter into the clause is void ; — hence the 
propriety of words of reference. A brief enumeration of the parcels is 
usual, but a general reference is sufficient. 

With respect to the limitation of estates^ the following obserrations 
are submitted to the reader : — 

1. If the limitation in the premises creates an express estate, which 
the habendum is inconsistent with and in abridgment of, — as, if the 
premises limit a fee-simple or fee-tail, and the habendum an estate for 
life, — the habendum is void, and an estate of inheritance is effectively 
created ) (Plow, 153 ;) for, as the habendum is not an essential part of 
the deed, its office may be anticipated and supplied by the premises. 
But if the premises limit a fee-simple, and the habendum an estate tail 
(8 Co. 154, 6,) or descendible freehold, (7 Jones, 4,) the latter is good 
because the habendum is not then inconsistent with, but in qualification 
of the premises, 

2. But if the limitation of the habendum be more extensive than that 
in the premises^ it is valid ; for, as it is not in abridgmeni of the prior 
estate, its inconsistency is immaterial. If, therefore, lands be granted in 
the premises to A. for life, habendum to him in fee or in tail, the estate 
for life is instantly merged. (1 Inst. 229, a.) But if the antecedent 
estate be in tail, which does not admit of merger, (Plow. 296. 2 Co. 
61, a,) and the limitation of the habendum be in fee, the grantee has 
both estates at once, — an estate tail, with a fee expectant thereon by 
way of remainder. (8 Co. 154, b, 1 Inst. 21, a.) 

8. But if in a feoffment or bargain and sale inroUed (the only assur- 
ances by matter in pais which, to pass a freehold, require to be perfected 
by a ceremony) the habendum limit an estate for years, it countervails 
r *^(\ 1 ^^^ pTemiseSj though they create an estate in «fee in tail or for 
I- J life by express terms, and to which therefore the estate in the 
habendum is repugnant ; for the assurance is perfected instantaneously, 
as to the estate for years, by the mere delivery of the deed. (2 Co. 23. 
See also 2 Sand. U. 315-317.) 

4. If the estate created in the premises be a freehold by implication 
of law, and the habendum limit an express estate for years or at will, 
the latter will prevail, on the principle that expressio /acit cessare tacitum. 
(1 Inst. 83, a, 2 Co. 55, a.) And as the only estate which arises by 
construction of law is when lands are given generally in a deed, and the 
instrument possesses the requisitions to a transfer of freeholds when an 
estate for life is implied, it follows that such an implied estate in the 
premises will yield to an express limitation of a larger estate in the 
habendum. But this proposition may be referred to another and stronger 
ground ; for, as we have seen, the habendum will extinguish a minor 
estate in the premises, even when created by express terms. (Supra, 2.) 

5. If lands be granted generally, and the habendum create a freehold 
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%n JvturOy the conveyanoe will be void ; for, as the habendum would 
prevail over the premises if the habendum had legally limited an express 
estate, it most have a similar effect when the limitation in it is void. 
(2 Co. 66. Cro. Elia. 264.) Bat Tbj parity of reasoning) if the pre- 
mises create an express estate, thongn without mentioning the period of 
its commencement, and the habendum limit it from a future time, the 
latter will be void, and by consequence the estate in the premises well 
created. (3 Lev. 389. Hob. 171. Moor, 881, pi. 1236. Goodtitle v. 
Sibbs, 6 B. & C. 709.) 

As, however, in bargains and sales, and covenants to stand seised, the 
habendum is itself the future limitation of a use, and as uses may, under 
certain restrictions, be limited infuturOj it follows that, when the grant 
in the premises is general, the habendum is effectual, and the estate 
which it creates, valid. And as the doctrine established in the case of 
Garter v. Madgwick, (6 B. & C. 718,) does not seem in any way founded 
on the principle res magis valeat quam pereat, but on that which has 
been mentioned, we must treat the habendum in a bargain and sale, or 
covenant to stand seised, as void when it creates an estate infuturoy in 
contravention of an *express estate in the premises, granted so as p ^q^ -■ 
to take effect immediately. It need hardly be added, that these *- J 
remarks on bargains and sales, and covenants to stand seised, are inap- 
plicable to any conveyance which passes the seisin, whether uses are 
declared thereon or not ; for the seisin, though of an evanescent nature, 
and (as* it has been termed) conduit pipe to uses, is the common-law 
estate, and possessed of its original qualities. Hence the inference which 
has been stated does not extend to a bargain and sale in execution of a 
statutableor common law authority, but only to those which derive their 
existence as conveyances from the statute of uses. 

Parties to Deeds, 

Principles for arranging 'parties to deeds.l^ The general principle is, 
that the parties are to stand in the order in which they are to act in the 
deed. From this principle the following specific rules, which have been 
observed in this precedent, have been drawn : — place, 

1. The grantors before the grantees. 

2. Persons having legal estates according to their priority. 

8. Persons having legal estates before those having only equitable 
interests. 

4. Those who have freehold estates before those who have terms for 
years. 

6. Vendors after all whose estates they take subject to. 

6. Those having estates in part of the land after those having estates 
in the whole property. 

7. The purchaser before his trustees. 

8. Such of his trustees as take freehold estates before those who only 
take terms of years. 

9. The term trustees according to the priority of the terms. 

To these may be added the following rules, to meet particular cases : — 
Mat, 1856.— 4 
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r «^2 1 ^^' ^ P^fson staading in two or more oapaoities shoald ba 
I- -I iDtrodnoed in them at distinot parts ; [although a person may 
sustain several charaoters, and his name be repeated of as many parts, it 
is, of course, only necessary that he should once sign and seal the deed, 
the repetition of his name amongst the parties being solely a oonveyano- 
ing arrangement.] 

2. Where several classes of persons convey, one class should be dis- 
posed of before the others are described. 

8. A person conveying at the request, or by the direction of another, 
should stand before him. 

4. Joint-tenants and co-parceners (having a unity of interest) should 
be of the same part: tenants in common, or others having distinot 
interests, of separate parts. But tenants in common may sometimes, 
without impropriety, be of only one part. 



PRECEDENT 11. 

OONYETANOB IN FEE BT [ORANT AND] RELEASE TO USES TO BAR 

DOWER. 

This Indenture, made this day of , in the year 185 , 

Between (yendor\ of the first part, (purchaser) of the second part, and 
(dower trustee) of the third part :(1) Whebeas by indentures of lease 
r «^^ 1 ^^^ 'release, bearing date respectively the and days 

L J of , 185 , the release made between Henry Howard, of 

the first part ; William Wildes, of the second part ; and the said {vendor j) 
of the third part; for the valuable considerations(2) therein ezpressed^ 

(1) The precedent is a convejance to uses in it? most simple form, and has 
never fewer than the present parties. When, however, as in the present instance, 
a common law estate is convejed to the purchaser, there is no necessity for 
making the dower trustee a party. His absence will be without detriment to the 
instrument for two reasons. First, he takes, bj way of use ; and secondly, by 
way of remainder. So that, in either case, he can take the estate intended for 
him without being a party. (Cro. Eliz. 10. Ray. 143. Carter, 60. Go. Litt 
230, b.) 

[The necessity for considering what immediate estates may be taken by a per- 
son not a party to the deed is, as to instruments, after 1st October, 1845, almost 
obviated ; as by sect. 5 of 8 & 9 Vict. c. 106, it is enacted, " That under an inden- 
ture executed a^er the first October, 1845, an immediate estate or interest in any 
tenements or hereditaments, and the benefit of a condition or covenant respecting 
any tenements or hereditaments may be taken, although the taker thereof be not 
named a party to the same indenture." — Ed.] 

(2) It is usual to affirm this when it is the case, because the legislature has 
made a great difference in the degrees of validity between a conveyance for a valu- 
able consideration, and a voluntary conveyance. The common-law made no dis- 
tinction on this point. And though, when the statute of uses incorporated the 
equitable use with the land, a consideration in money or money's worth became 
essential to a bargain and sale, yet the courts of law allowed it to be nominal, and 
gave efficacy to one of the slightest value ; but the legislature subsequently made 
conveyances, for the purpose of defrauding purchasers, void as against such pur- 
chasers. (27 Eliz. c. 4, s. 2.) Conveyances made for good [t. e. valuable] con- 
sideration are exempted from the act But though the consideration of blood is 
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♦the hereditaiiieDt8(8) bereinafler described and hereby con- r^qi-i 
▼eyed were conveyed to and to the nse of the srfd (vendor) and L J 
his heirs: And whereas the said [vendor) hath contracted (4) with the 

a good consideration, the only considerations (in general] which protect a convey- 
ance from a subsequent one to a purchaser, are money or money's worth, and 
settlements before marriage. (3 Co. 83 a. 2 Taunt. 69-83. Cro. Jac. 168. 2 
Bl. R. 1019.) When, however, money is the consideration, the courts will not 
enter into its adequacy, and it will support the conveyance, if not so small as to 
be palpably fraudulent. (2 Sug. Vend. c. 16, s. 1.) Hence the general import- 
ance of a good or valuable consideration, in the sense which has been annexed to 
these words by the statute of Elizabeth. In the present instance, the mention of 
that fact is not very material ; for although while the lands continue in the owner- 
ship of the voluntary grantee, the title is precarious from the possible subversion 
of his conveyance by a subsequent one to a purchaser, even though that purchaser 
has notice, yet if he act upon his ownership before such subsequent conveyance 
from the original grantor, and £p*ant8 the lands bond fide for valuable considera- 
tion, the sub-purchaser cannot be affected. (1 Sid. 133. tikin. 423. 1 East, 92. 
9 Ves. 190. Mer. 638.) 

(3) The writer will generally use the word " hereditaments " alone, in referring to 
the " parcels," as it is the largest and most comprehensive expression of the subject- 
matter that the law recognizes. He omits the cumbrous load of referential terms 
" hereinafter described, and also released, or otherwise assured, or intended so to 
be, with their appurtenances." As the single and simple object is identity, the 
constant repetition of this tiresome verbiage may be dispensed with. The word 
premisee is, in the phraseology of conveyancers, equally comprehensive with A«r«- 
ditamentSf but is for the most part used only as a term of retrospective reference. 

[In Doe V. Allen, (8 T. R. 503,) the Lord Chief Justice remarked that '* heredita- 
ment" was not so strong a term as *' tenement," and that it was merely a descrip- 
tion of the thing itself, and not of the quality of it, or the interest in it. And, 
in Salkeld, 239, it is said, hereditament cannot be taken to denote the measure or 
quality of estate. — Ed.) 

(4) The contract recited (if existing and complying with the Statute of Frauds) 
raised an equitable fee in the purchaser, immediately on its execution ; for, in con- 
sequence of the fundamental principle of equity, that what is agreed to be done is 
considered as done, the vendor in entering into such a contract as equity will 
specifically perform, became a trustee for the purchaser in respect to the lands 
sold ; and the purchaser became a trustee for the vendor as to the purchase money. 
(1 P. Wms. 737.) Thus a contract effects an equitable conversion. Hence the 
purchaser before the conveyance of the legal estate has an equitable interest, 
which is granUble, (1 Ves. 220. 6 Yes. 352. 7 Yes. 265,) descendible, (2 P. 
Wms. 629,1 and devisable. (3 Salk. 84. Mox. 123.) So, of copyholds. (1 Cha. 
Ga. 39.) But, with respect to devises, the courts of equity, following the doc- 
trines of law, held that a revocation was effected by any material change of owner- 
ship ; but they did not permit the mere consolidation of the equitable with the 
legal estate to be such a change. (3 Atk. 741.) Hence, if a purchaser, after a 
ralid contract, devised the lands which were afterwards conveyed to him or a 
trustee for him in fee, (1 Yes. 256. Lofft, 609,) the will was good in equity with- 
out any republication, and the heir was a trustee for the devisee. In permitting 
the will to be eflScient under these circumstances, equity was led to a recognition 
of the equitable after its union and consolidation with the legal estate. The con- 
sequences are manifest If, as in the present instance, the purchaser took a con- 
veyance to uses instead of in fee, he revoked a devise made between the contract 
and the conveyance ; (2 Y. & B. 282. 4 Madd. 368. 6 Law Mag. 84 ;) because 
the limitation of the use was a new moulding of that beneficial interest, which for 
that purpose equity continued to contemplate distinctly. [Plowden v. Hyde, 16 
Jur. 823.] 

[As to the conversion effected by the contract, the cases seem to show, that 
where the contract is valid and subsisting, and capable of specific performance at 
the time of the vendor or purchaser's death, the conversion of the estate into 
money, as regards the vendor's representatives, or of the money into land, as 
regards the purchaser's representatives, is complete. Subsequent occurrences 
wUl not alter the rights of the heir or executor as they existed at the testator's 
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P^ocQ^n said (^purchaser) *for the sale to him of the said heredita- 
I- J mentB as 'hereinafter mei]tioDod,(5) for the sam of £ ; 

« and the said (purchaser) hath requested that the said hereditaments 
may be convejea to him and his heirs, to the uses hereinafter limited :"(6) 
Now THIS INDENTURE WITNESSETH, that in pursuance of the said agree- 
ment, and in consideration of the sum of £ sterling monej,(7) 
r •<?« 1 P**^(^) ^J *'^® ®*'^ ^(purchaser) to the said (vendor) "jimme- 
L J diatelj before the execution of these presents, in full for the 

death. Thus, in Carre t. Bowjer, (5 6ea. 6, note^) the contract was ralid and 
snbsisting at the render's death ; and though it was afterwards abandoned bj the 
laches of the purchaser, it was held that the estate was converted into personalty, 
and went to the personal in exclusion of the real representative. So, if the pur- 
chaser be bound by a contract at the time of his death, and which, if living, he 
could have been compelled to perform, the money he contracted to pay is real 
estate, and belongs to the heir. (Sug. V. & P. c. 4, s. 1.) 

[As to the operation of a will made subsequent to a contract, much of the diffi- 
culty formerly existing on the subject has been removed by the Wills Act, (1 Vic. 
c. 26,) which operates upon all wills made on and after 1st January, 1838. By 
sect. 3, a testator may devise, bequeath, or dispose of, by his will, all estates, 
interests, and rights respectively, and other real and personal estate as he may be 
entitled to at the time of his death, notwithstanding that he may become entitled 
to the same subsequently to the execution of his will. And, by sect 23, no con- 
veyance or other act made or done subsequently to the execution of a will of or 
relating to any real or personal estate therein comprised, except an act by 
which such will shall be revoked as aforesaid, [i. e. by intentional destruction, or 
express revocation or marriage,] shall prevent the operation of the will with re- 
spect to such estate or interest in such real or personal estate as the testator shall 
have power to dispose of by will at the time of his death. And, by sect. 24, every 
will shall be construed with reference to the real and personal estate comprised 
in it, to speak and take effect as if it had been executed immediately before the 
death of the testator, unless a contrary intention shall appear by the will. What 
would be the effect of a devise by a vendor of an estate he bad contracted to 
sell? Whether the devisee is entitled to the purchase money, or is merely a trus- 
tee of the le^al estate Twhich he certainly has) for the executor, is not settled. If 
the will were made after the contract, it would seem hard to convert the devisee 
into a dry trustee, but he certainly would have taken nothing before the act ; and 
the estate being by the contract in the purchaser, for whom the testator himself 
was a trustee, can the devisee under the act be anything but a trustee also ? — 
Ed.] 

(5) The words " and the fee-simple thereof, free from all incumbrances except 
as hereinafter mentioned," are generally inserted here, but are unnecessary, be- 
cause the words *' as hereinafter mentioned," refer to the subsequent specification, 
and have the legal effect of incorporating it with this recital. 
» (6) I have marked this recital with inverted commas, because, though usual, it 
is immaterial ; its object being to show by express declaration, what there would 
otherwise be an irresistible presumption of, viz., that it was at the purchaser's 
desire the vendor gave the inheritance particular modifications. When, there- 
fore, the conveyance is to the use of the grantee in fee, a similar recital should 
never be inserted. It is omitted in the following precedents, except in a few 
instances, where its retention seemed proper. 

(7) The word "sterling " is defined by lexicographers to be an epithet by which 
genuine English money is discriminated, and it consequently expresses with exact- 
ness the usual periphrasis " of lawful money current in Great Britain and Ire- 
land." The currency of Qreat Britain is now the currency of the United Kingdom. 
(6 Geo. 4, c. 79.) Before this act, the word sterling was thought uncertain, as it 
might mean either British or Irish money (the latter was of the lesser value.) (4 
B. & G. 886.) 

[Sterling is a corruption of " Easterling," the name of Oerman coiners, whose 
celebrity stamped the genuineness of their products.] 

(8) It is usually said, " well and truly paid." But a payment destitute of those 
qualities, being In fact no payment, those words are, it is conceived, idly used. 
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abeolate purchase of the fee-simple of all and singular the said messuages 
and hereditaments, free from all incumhrances, Texcept as hereinafter 
mentioned/') the receipt(9) of which said sum the said (vendor) doth 

That emptj verbiage may be sometimes as dangerous as inexpedient conciseness, 
is instanced in the words " for divers good causes and considerations," which, 
thrown into a purchase deed, are symptomatic of fraud. (2 Sch. k Lef. 483.) 

(9) This release, though conclusive at law, is not so in equity. (1 Yem. 267. 
3 Atk. 212, 2 P. Wms. 291.) [At law a receipt in the body of the deed dis- 
tinctly acknowledging the receipt of the money cannot be explained away; and, 
in fact, from the nature of the instrument containing it, works an estoppel. 
(Rowntree ▼. Jacob, 2 Taunt. 141.) But the receipt must not be ambiguous or 
referential to a mere agreement to pay. Thus, where the acknowledgment was 
of payment '^as hereinbefore is mentioned," and the payment referred to was 
of an agreement to pay, it was held that the vendor was not estopped from showing 
that the purchase-money was not in fact paid. (Lambourne v. Cork, 1 Dow. ft 
B. 21 1. 6 B. & A. 606. Bottrell v. Summers, 2 You. k J. 487.)] 

[Ettoppel by recitaU,'] The law upon the subject of estoppel, and particularly 
by recitals, has been satisfactorily stated in recent cases ; and " the principle to 
be collected seems to be, that where it appears upon the face of an instrument 
under seal, that the existence of certain facts was, at the time of executing the 
instrument, agreed upon between the parties, and that they were acting upon the 
understanding that those facts did then exist, both may be afterwards estopped 
ftom. denying that they did then exist ; or wliere it appears upon such instrument 
that the existence of certain facts was asserted by one party, and that the other 
has acted upon a belief in the assertion, then the party making the assertion may 
be estopped ; but otherwise there is no estoppel." Per Erie, J., (Stronghill v. 
Buck, 14 Jur. 742,) and per Patteson, J. — " When a recital is intended to be a 
statement which idl the parties to the deed have mutually agreed to admit as true, 
it is an estoppel upon all ,- but when it is intended *to be the statement of one r^oa-i 
party only, the estoppel is confined to that party, and the intention is to be ^ J 
gathered from construing the instrument." And see Carpenter v. BuUer, (8 M. 
k W. 209, and cases cited in Young v. Raincock, (13 Jur. 539.) It is to be noticed 
that estoppel is only between the parties, and does not extend to or bind third per- 
sons; and therefore, when it is material to show that any statement in a deed is 
untrue, evidence may be adduced to prove the real state of the case without any 
hindrance from such statement being an estoppel between the parties. (3 B. k 
Ad. 833.) The receipt for the consideration, which is or always should be indorsed, 
works no estoppel when not under seal (as it rarely if ever is). Therefore when 
the acknowledgment in the deed is wanting, either in fact or in distinctness, the 
true state of the transactions may be shown. — Ed.] 

If the purchase money be not paid after the execution of the conveyance, the 
vendor retains a lien on the lands. (1 Sim. k Stu. 444.) Though he takes a 
bond, (2 Yes. S. 389,) or promissory note, (2 Eq. Ca. Ab. 682. 1 Mad. 346^ un- 
less the bond, &c., be in fact the consideration for the conveyance, as in Winter 
V. Ld. Anson, (3 Russ. 388). This lien is an equitable interest; and therefore, 
until the payment of the money, the purchaser is a trustee for the vendor ; and as 
the lien is not distinguishable in effect from any other equitable interest, it fol- 
lows that, if a person deriving title from the purchaser take the lands, either 
without a valuable consideration, or with notice of the non-payment of the pur- 
chase money, he becomes a trustee for the original vendor. It is of course imma- 
terial whether the notice is express or implied. And as, in general and correct 
practice, a receipt is indorsed on the deed when the vendor receives the money, 
the want of such indorsed receipt is held in equity to be implied notice of the 
non-payment of the consideration, (2 Prest. Con. 429,) and even the existence of 
such a receipt would not warrant a presumption of its payment, if there be ex- 
press notice to the contrary. (2 P. Wms. 291.) The practical result of this de- 
duction is evident. The want of an indorsed receipt puts a purchaser on his in- 
quiry ; and if the original purchase money has been paid, the vendor must furnish 
him with proper eviaence of that fact. 

It has been doubted whether the vendor's lien is to prevail *over an r«^i 
equitable mortgage, made by a deposit of the title deeds. Sir E. Sugden ^ ^ 
(Yend. k Pur.) thinks the lien will yield to the mortgage, and considers the ana- 



Digitized by 



Google 



50 CORNISH ON PUBCHA8B DEEDS. 

r *41 1 *^^^^^y acknowledge << and therefrom release the said (pvr^ 
I J chaser y'"){10) He the said {vendor,) by these presents, doth(II) 
[ *42 ]'< release and confirm/'(12) *grant, alien, and convoj(13) 

logy of the case of Stanhope t. Earl Yemej (Bat Co. Lit 290, b.) decisive. It is 
admitted that an analogy exists, but I apprehend it is not so strong as Sir E. Snff- 
den imagines. In the case mentioned, Lord Northington decided that the custody 
of the deeds respecting a term, with a declaration of the trust of it in favour of a 
second incumbrancer, was equivalent to an actual assignment of it, and therefore 
gave him ah advantage over the first incumbrancer which equity would not take 
from him. I submit, with great deference, that this decision is contrary to the 
principles of equity. The only mode of supporting it would be, it is conceived, 
by showing generally that the mere fact of possession of the title deeds gives a 
superior equity ; a proposition which is certainly untenable, it being established 
that unless there is fraud, concealment, or gross negligence, whiclT amounts to 
evidence of a fraudulent intention, the mere circumstance of parting with the title 
deeds is not a sufficient ground to postpone the prior incumbrancer. (Evans v. 

Bucknell, 6 Yes. 190. Stephens v. Stephens, 2 Ooll. 20. Horlock v. , 2 O. 

' 75.) But, in thus bringing this rule to bear upon the case of Stanhope v. Ver- 
ney, which, if its application be just, destroys its specific authority, and throws it 
into a general class of cases, we obtain a principle on which the same conclusion 
may be firmly rested. For if a vendor signs the receipt without receiving the 
purchase money, and makes the purchaser, therefore, in every respect, the osten- 
sible owner of the property, he is, as much as any can be, guilty of that gross 
negligence which amounts to evidence of a fraudulent intention. Not merely, 
therefore, on the artificial principles of equity, but on every ground of sound social 
policy, more especially on those considerations which are obviously suggested by 
the requisite aptitude of real property for the purposes of commerce, is the ven- 
dor's lien, when apparently extinguished by the signature of the receipt, to yield 
to the right of a bondjlde equitable mortgagee. [The correctness of the author's 
view has been confined by an express decision of V. C. Kindersley, in Rice v. Rice, 
(2 Drew, 73]. The question, which had never been previously decided, seems 
now setUed in favour of the equitable mortgagee, if he have the deeds.] 

(10) The extension of the release to the heirs, &c., of the releasee, though usual, 
is perfectly unnecessary. 

[I have marked the words following the acknowledgment of the receipt with 
inverted commas, to be used or not as the framer of the deed pleases. Its effect, 
if any, is comprehended by the previous receipt clause ; and a case can hardly be 
put, in which the addition could be of service where the ordinary receipt clause 
is used. — Ed.] 

(11) There is a manifest impropriety in prefixing the operative words in the 
past tense in all conveyances unattended with livery. I have therefore expunged 
the words " Hath released and confirmed." The reason why the practice is cor- 
rect in feoffments, gifts in tail, and leases for life, is, that in those assurances the 
livery which may be an antecedent act, is the real conveyance, and the written 
instrument is only a record of that fact (Co. Lit 281.) But, where no prior 
conveyance is adverted to, and the deed itself is the conveyance, the practice is 
unnecessary and absurd. 

(12) [These were the concise and effective' words of a release, and which are 
sometimes retained in modern drafts, though their utility has ceased since the 
Real Property Act of 1845. The only case where they could have any effect 
would be in the case of the purchaser having a particular estate which a release 
could enlarge.] The reason for using a number of operative words in a release 
in fee has ceased. The only word among them of any importance or possible ef- 
fect was the word " grant f and the object of using it was to give the instrument 
validity as a grant, if void as a release. But, as it is settled that the courts will 
make that construction without the word " grant," in the event of the deed failing 
as a release, (Goodtitle v. Bailey, Cowp. 597,) (which however it cannot do if the 
bargain and sale be good,) I have expunged this superfluous and inartificial pro- 
vision against the possible invalidity of the release. 

(13) [These are the usual words of conveyance under the Act of 8 & 9 Vict c. 
106, by which the immediate freehold lies in grant No doubt the single word 
"grant" would suffice; and that is the only word used in the act of 8 i 9 Vict 
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to ibe said (pttreha9er)(li) *and his heirs, All that plot, pieoe^ p ^^q ^ 
or parcel oi groond (^parcels,)(lS) L J 

c. 119, bj which a coDTejance in the words of one column to the act means the 
clause on the other side. The latter act became almost obsolete, by general con- 
sent, on its birth ; and now that the New Stamp Act has lessened the duties on 
conveyances, the necessity for having recourse to the act is removed, and the 
terms and effect of a deed are now generally collected from the language ex- 
pressed in it 

[The word "grant" was formerly considered to have some special meaning, and 
to operate beyond merely conveying the estate, viz., as a warranty of the title. 
(4 Barton, Con. 183.) It was, therefore, considered improper for trustees and 
others, possessing only a partial estate, to transfer their interest by the word 
" grant j" or if this word were used, to qualify it by adding " according to his 
estate, right^ or interest, but not further or otherwise." Considering that the 
word was really in itself harmless, one is not displeased to find the addition of the 
yerbiage just quoted, accompanied by a hint to take care lest t?iet/ thenuelvea do 
mischief by referring to the owner of the fee as well as to the trustee; and, to 
prevent this, some further addition was suggested, (ib. 189,) forcibly reminding 
one that a deviation into the byeways of mere verbiage, like a departure from 
truth, requires numerous additions to help the first step. 

[The qualifications we have hinted at (long and short) are found so frequently 
in comparatively modem deeds that, to explain the reason of their appearance, 
we cannot do better than refer to 9 Bythewood, 3rd ed., p. 72 : — " It is common 
to find persons, perusing drafts on behalf of trustees, insisting with much perti- 
nacity on the insertion or omission of words or phrases which are wholly unim- 
portant ; and such requisitions are usually acquiesced in because, though unne- 
cessary for the purpose of protection, they are not otherwise objectionable. A 
person who appears on the face of a conveyance to be a trustee only, and who 
covenants merely that he has not incumbered, may fearlessly convey his estate by 
any of the ordinary words of assurance, not excepting the word ^granC and with- 
out any qualification whatever." By the 8 & 9 Vict. c. 106, s. 4, the word " give" 
or the word "grant" in a deed executed after Ist October, 1845, shall not imply 
any covenant in law except so far as they may, by force of any act of parliament, 
imply a covenant] 

(14) [In a release, founded on a bargain and sale, the following words were 
generally used : — " In his actual possession now being by virtue of a bargain and 
sale to him thereof made by the said {vendor) in consideration of 5«., and dated 
the day next before the day of the date of these presents, for one whole year, com- 
mencing from the day next before the day of the date of the said bargain and sale, 
and by force of the statute made for transferring uses into possession." It is un- 
necessary now to point out the prolixity of such recital, or its effect as an estop- 
pel, kc,^ as the deed will now never exist to be recited.] 

(15) In all conveyances in fee (except re-conveyances by trustees or mortgagees) 
the parcels are introduced into the operative part. Everything intended to be 
conveyed should be mentioned in its proper order, such as manors, messuages, 
&c., and be described by their situation, county, parish, number of acres, and 
boundaries, and in whose tenure and occupation. (Cruise's Dig. 281, 3rd ed.) 
Sometimes, and very properly, the hundred, tithing, and vill, are likewise men- 
tioned : for even now, when parishes, though originally an ecclesiastical division, 
are recognised in civil matters, it is held that, if one convey all his lands in Dale, 
which is the name both of a parish and a vill, and in both of which the grantor 
has lands, only those in the vill will pass. (2 Roll. Ab. 54.) By the exclusive 
recognition of the vill in this case, the intention of the parties is undoubtedly 
thwarted ; and if, at the present day, courts of common law would deem them- 
selves bound to apply the name of the place to the vill, in consequence of vills 
being one of the common law divisions of the kingdom, and parishes not, I con- 
ceive that courts of equity would, if there be a consideration to ground their 
jurisdiction *interpose to prevent the very serious consequences which r#^-| 
might otherwise ensue from an omission apparently so trifling, and a dis- ^ ^ 
tinction so obsolete. For, though at law no more will pass than is well described, 
yet (except as against any issue in tail or remainder-men, whose title is not 
through the vendor,) equity will, when the agreement can be proved, correct 
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r *45 1 *ToGBTHBB with all and tingalar the apparleiiaDoe8(16) to 
L J the said hereditameDtSi or any of fhem, or aoj part ther;:of ; 
« And the reversion and reversions, remainder and remainders, rents, 
issues, and profits of and incident to the hereditaments and premises 
hereby released or otherwise assured, or intended so to be, and every 
part and parcel thereof, with their appurtenances; and all the estate, 
r *^f% 1 '^S^^' 'title, interest, property, claim, and demand whatsoever, 
L -I both at law and in equity or otherwise howsoever, of him the 
said {yendofy) of, in, to, and out of the same hereditaments and pre- 
mises, and every part and parcel thereof, with their appurtenances :"(17) 

errors and stipplj omissions, by decreeing the vendor to convey the nninclnded 

garcels. (See 2 Prest Con. 447. Sug. Y. k P. 295, 7tb ed.) And the vendor 
as a similar equity against the purchaser, if anything has been unintentionally 
vested in him. (Finch, 80.) But both are cases of great difficulty, and equity 
will proceed in them with great caution ; for the court ought to consider what 
ought to have been done if, previous to the execution of the conveyance, the ques- 
tion had been put to it what conveyance should be made in performance of the 
agreement. But when the agreement is recited in the conveyance and is exceed- 
ed, the court will, without doubt, rectify the error, because it has clear evidence 
on the face of the instrument itself of the agreement intended to be effectuated. 
(See Beaumont v. Bromley, 1 Tur. 52-54.) 
In respect to the manner of describing, it may be observed generally : 

1. That the description of the former conveyance should be adopted ; and, when 
divisions or other alterations make a new description desirable, it is, even for the 
sake of preserving evidence of this identity, proper to append it to, not substitute 
it in the place of, the original description. 

2. That, when a new description is made, it should beg^n with a general out- 
line of the parcels, and then proceed to particularise, in order that the maxim, 
faUa demorutratio non nocetj may render an error in the detail immaterial. 

It is common to add the words " more or less*' and " by estimation," after men- 
tioning the quantity of land conveyed. It is right to put purchasers on their, 
guard against the effect of these expressions, since they now seem to have a 
broader construction than their natural import, which is only a small difference 
one way or the other. In Winch v. Winchester, (1 V. k B. 375,) where the estate 
was stated to contain, " by estimation," forty-one acres, " be the same more or 
less," and on an admeasurement the quantity proved to be only between thirty- 
five and thirty-six acres, and (the contract resting in fieri) the purchaser claimed 
an abatement, the Master of the Rolls decided against the claim, resting his judg- 
ment on the joint effect of those words. And though in that case the vendor had 
no decree for a specific performance, it was in consequence of collateral evidence 
of fraud, as it appeared, that a declaration by the auctioneer deceived the pur- 
chaser ; for a seller, knowing the true quantity, is not allowed to practise a fraud 
through the medium of those words. (See 1 Cowp. N. P. R. 337.) The argu- 
ment is stronger from a contract to a conveyance. The meaning of the words 
** more or less" in a conveyance is, however, not settled by the decisions ; there are 
two conflicting cases, the one making the quantum of difference immaterial on 
account of its being the purchaser's laches ; (2 Freeman, 106 ;) the other cutting 
down the import of the expression to a small deficiency, or (as the court saicT) 
reasonable quantity. (Owen, 133.) [See also Portman v. Mill, 2 Russ. 570. 
Price V. North, 2 Y. & 0. 620. Pope v. Garland, 4 Y. A 0. 403.1 

(16) I have omitted the general words that are usually poured in here, as being 
all comprised in the word " appurtenances." The law declares, in the plainest 
and most express terms, that everything appendant or appurtenant, as common of 
turbary, estovers, &c., passes by a grant of the land cum pertinentie. And see a 
full development of the comprehensive word appurtenances. Com. Dig. (Grant, B. 
9.) There is, however, some sense in the sweeping clause, (post,) if the least 
doubt be entertained of the correctness of the specific description. • 

(17) The clause of "the reversion," &c., is likewise omitted as a useless form, 
even when a reversion or remainder is the subject of the grant ; for though by the 
grant of a reversion or remainder, nothing will pass but the identical Interest pur- 
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'< And all such maDimeots of title, relating to the said hereditameDts 
and their appurtenances, either alone or jointly with other property of 
the said (yeiidarf) which is of less valoe, as are now in his possession, or 
which he may obtain without suit at law or in equity ;( 18) *and ^ ^^^ ^ 
attested copies(19) of all such other muniments of title as are l- J 

ported to be conveyed, so that an error in the description of it is fatal, yet it is 
settled that either of those expectant estates will pass under a conveyance of the 
lands. (Plow. 161. 10 Co. 107, a. Vaughan, 83.) 

We may likewise omit the clause of <* all the estate/' &c., as it can never of 
itself be a release in fee, the e£Bcient part of the assurance. In a will, a gift of 
all the testator's estate [even before the Wills Act] imported a fee ; but in a deed 
(as is well known) a fee cannot be created without the word " heirs ;" and if the 
lands be limited to the grantor and his heirs, a fee-simple is created as much as 
if the ettate in them had been limited in the same manner. There is one case in 
which the word " estate" may have a restraining power, and frustrate the inten- 
tion of the parties ; and that is, when a man is tenant for life or years, and the 
person in remainder or reversion confirms hit estate to him and his heirs, without 
confirming the land. According to the highest authorities the mistake is fatal, 
and the particular estate not enlarged. (Litt 524, 545. Plow. 540.) Mr. Pres- 
ton, in his edition of the Touchstone, 316, makes ^* a qwtre whether this case is 
law at the present.'' But the ancient distinction has never been shaken. 

(18) I have marked this clause " ," because in the *form which ^^.t, <| 

this conveyance assumes it may be omitted, except, as it has been said, ^ ^ 
when the grantor retains any part of the lands which the deeds relate to ; (Field 
V. Yea, 2 Dur. k E. 708. 2 Prest. Con. 466 ;) for, unless that be the case, there is 
in this precedent no obstruction to the general rule that the deeds follow the 
land. The only exception to that rule was, it is believed, in the case of a war- 
ranty by the vendor, when, as he thereby undertook to defend the title, he was 
properly allowed by the law to retain the muniments : (1 Co. 1 :) but warranties 
have fallen into disuse, at least in conveyances by tenants in fee. [Warranties 
are now entirely annihilated. By 3 Will. 4, c. 27, (Limitations Act,) s. 39, no 
warranty made after 1833 shall defeat any right of entry or action for the recovery 
of land. They also formed an important part of the operation of common recove- 
ries ; but on the abolition of fines and recoveries (by the 3 & 4 Will. 4, c. 74,) and 
the substitution of a disentailing deed in lien of a fine, and also instead of a re- 
covery where the tenant was in possession ; and of a similar deed with the />ro- 
Uetof*s consent, (generally the person who would have been tenant to the prcscipe^) 
where the tenant in tail is in remainder ; warranties by tenants in tail are, by sect. 
14, rendered absolutely void against the issue in tail, and all persons whose es- 
tates are to take effect after the determination or in defeasance of the estate tail. 
The remaining cases in which warranties might be effectual were destroyed by 8 
k 9 Vict. c. 106, 8. 4, which enacts that an exchange or a partition of any tene- 
ments or hereditaments made by deed executed after 1st October, 1845, shall not 
imply any condition in law.] 

Here, however, it should be noticed, that since the general introduction of re- 
leases to uses, and the attraction of the deeds to the common law estate of the 
releasee, instead of to the use or legal estate, an express grant of them to the 
cestui que use is proper, when the seisin is conveyed to a third person instead of 
to the purchaser himself, as is now the usual and most eligible practice. But 
even this doctrine has been questioned (and on good grounds) by great authori- 
ties. (1 Inst. 6, a, n. 4.) 

[Notwithstanding the authority for contending that, as estates are held only by 
title, the evidences of such title should go as a necessary appendage to fhe person 
taking the legal estate by the execution of the use, and with whom the defence of 
the title rests, rather than remain with the releasee or grantee to uses, from whom 
the statute had drawn every particle of estate, there is still much authority for 
saying that the deeds do not pass at law to the cestui que use. The doctrine rest- 
ing on thif , that the statutory transfer of the right in the lands does not affect the 
right to the deeds. There is no standing seised of deeds to the use of another. 
(See 1 Sand. U. 122. Harrington v. Price, 3 B. A Aid. 170. Whitfield v. Faw- 

(19) See next page. 
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r *4d 1 °^^ ^^ ^^^ po88688ion of the said * [vendor,) or as he may obtain 
i- J without suit at law or in equity, and as conoem the said pre- 
mises jointly with other property of the said (^vendor) of equal or greater 
value; suoh copies as shall be required after the execution of these 
presents, to be made at the request and expense in all things of the 
said {purchaser^) his appointees, heirs, or assigns." To hays AMD to 
r *Fi^ 1 ^^^^ ^^^ ^^^ hereditaments hereinbefore described, with their 
*- J appurtenances, unto the said [purchaser f)(20) and his 'heirs, 

cett, 1 Yes. 394. Jenkyn t. Peace, 6 M. A W. 722. Reece v. Frye, 1 De G. & S. 
273. 12Jur. 689.)] 

[The practical suggestion deducible from these cases is, that the deeds shoald 
be delivered to some person who takes the legal estate in the freehold, and not to 
the grantee to uses. And, in framing the convejance, the name of the person 
taking the first vested estate of freehold should be included in the grant of the 
deeds, which should be to him, and all other persons who should become entitled 
to the land under the uses or after the habendum ; an express grant of the deeds 
to the owner of the freehold, and all others to become entitled under the uses, 
should be inserted.] 

(19) [The attested copies which a vendor furnishes are generally agreed on by 
the contract, and are handed over on the completion of the purchase. Where the 
copies are of deeds remaining in the vendor's possession, he usually covenants for 
their production either by the conveyance, or (as is more beneficial to the pur- 
chaser on a future sale) by a separate deed. fSee post.) Where no stipulation 
to the contrary has been made, the purchaser is entitled to attested copies of all 
such deeds as are not delivered to him, (whether in the vendor's possession or 
not,) and which would be required by him to make out a good sixty years' title. 
It is only an express stipulation which will exclude the purchaser's right ; for a 
notice that he cannot have the deeds will not be an intimation that he is not to 
have attested copies, or that he, and not the vendor, is to bear the expense of 
them. (Sugd. Yend. c. 9, s. 3.) But a purchaser is not entitled to attested 
copies of instruments on record, unless the copies are in the vendor's possession 
either originally, or in consequence of the purchaser insisting that he should ex- 
amine the abstract with them, and they do not relate to other property, the deeds 
of which are not to be delivered up. The purchaser ia also entitled to a cove- 
nant to produce such original deeds as remain in the vendor's possession ; and, 
also, of such attested copies even of instruments on record (as of inrolled deeds 
and copies of court rolls) as are retained. " If the vendor has these copies [of 
court rolls], or if they are in his power, he is bound to produce them ; but if not, 
I think the purchaser is not entitled to call for a covenant to produce them, be- 
cause he may, at any time, resort to the rolls themselves, and make use of them 
in evidence. The bargain and sale inrolled under the statute falls within the 
same principle, because the purchaser may always have access to the inrolment; 
and by the statute, the copy is made evidence. I do not think that, merely be- 
cause an instrument is stated in the abstract of title, it therefore follows that the 
purchaser is entitled, as a matter of course, to a covenant to produce it. The re- 
sult, therefore, is, that the purchaser is entitled to a covenant for production of 
all the documents in the abstract which are necessary to make out a good sixty 
years' title, except such as, being copies of court rolls, or bargains and sale in- 
rolled, are not in the possession or power of the vendor." Per. Ld. Lyndhurst, 
C. (Cooper v. Emery, I Ph. 388.)] 

r*50l (^^^ '^^^ grantee ought, of course, to be named in this clause. *It is 
'■ -• true, generaUy, (of conveyances before 1st October, 1845,) that a stronger 
could not be introduced into it; (2 Rol. Ab. 67) ; but to this rule there were three 
exceptions. 1st — The case of a remainder. 2nd — Of frank marriage (which is 
fallen into disuse). 3rd — When no name is mentioned in the premises ; (1 Inst. 
21, a.) ; [or if a name be mentioned, it is mistaken, and the correct name is in 
the habendum. 2 Rol. Ab. 67.] 

[As we have before stated, deeds executed after 1st October, 1845, may give 
immediate estates or interests in any tenements or hereditaments, although the 



Digitized by 



Google 



RBLEASE. 65 

a io the U8e8(21) hereinafter declared, that is to say/' To sach ^ ^-,^ ^ 
generallj,(22) hy way of rent-charge *thereout,(23) or L "J 



taker thereof be not named a party to the same iodentare. 8 & 9 Vict. c. 106, 

when the grant is to sereral persons, the habendum may in general sever their 
tenancy ; but in the modification, as in the limitation of an estate, the habendum 
is void if repugnant to the premises. Although, therefore, in a convejance to 
two persons, habendum the one moiety to one, and the other moietj to the other, 
the habendum makes them tenants in common, (Co. Litt. 183, 190, bb,) in conse- 
quence of the eipress declaration overcoming toe implication of law in the pre- 
mises, which created a jointrtenancj ; yet, if in this case, the habendum had given 
ten acres to one, and ten acres to the other, it would have been rejected for re- 
pugnancy. (1 P. Wms. 19.) 

Mr. Preston observes, that at this day the estate is more commonly modified by 
a declaration of the use than by the grant. It should be noticed, however, that 
if there be a conveyance to A. and B. and their heirs, habendum to them and their 
heirs, to the use of them as tenants in common, it is incorrect to consider the 
modification as produced by a declaration of use. In the case put, from the 
seisin and use being in the same persons, A. and B. are tenants in common, and 
take not by the Statute of Uses, but by the common law ; (see Doe ▼. Prestwidge, 
4 Man. k Sel. 178); so that the limitation of use is in legal consideration con- 
nected with, and a part of the habendum. But if there be a conveyance to A. 
and bis heirs, habendum to him and his heirs, to the use of him and the heirs- of 
his body, he takes an estate tail, not by the habendum, but by the declaration of 
Qse, because he is in under the statute. (13 Co. 66. Bac. Read. 63.) Yet if, in 
this case, the clause following the habendum give an estate for life or years, the 
party is in by the common law, because these particular estates are not within 
the reasoning which applies to estates tail. (Bac. Read. 63. Sed vide 1 Pres. 
Est. 179.) This distinction might be still further illustrated ; but the considera- 
tion of it would lead us too far from the point before us, into a refined and ab- 
struse branch of learning. 

(21) It is generally added, <<upon such trusts;" but, it is conceived, inaccu- 
rately ; for the grantee of the common-law estate cannot hold the lands as trustee 

or legal owner, when uses either result from, or are declared upon his seisin. The 
only mode that occurs to me at present, in which the ostensible grantee to uses 
can be a trustee, is when the common-law estate has not been conveyed to him, 
but ouly an equitable interest ; and in that case, the confinement of the declara- 
tion to uses in point of expression, would not have the effect of obstructing the 
operation of equity. 

. (22) This power of appointment was almost invariably inserted in purchase 
conveyances of freehold property. A few observations explaining its nature and 
operation, as compendiously as possible, are submitted to the reader. 

1. The power is perfectly unlimited; it does, therefore, In fact confer an owner- 
ship tantamount to the fee; and consequently the appointment can never, by 
connecting itself with the original conveyance, be a medium of that justly abhorred 
suspension of alienation, which the law terms a perpetuity. It follows that any 
limitation which would be good in the instrument creating the power, is equally 
so in the appointment in pursuance of it. (Sug. Pow. c. 9, s. 1.) Hence, if the 
appointment be to A. (a person unborn at the time at which the instrument con- 
taining the power was made) for life, remainder to his first and other sons in tail, 
the limitation is good. This is now an established point of difference between 
general and special powers ; and as itfiows from the fundamental principle which 
has been laid down as applicable to general powers, there appears to have been 
no room for the doubt which has existed with many eminent gentlemen, of the 
validity of the limitations which have been stated. Their conclusion was drawn 
from the derivative nature of an appointment, and its retrospective relation to the 
instrument creating the power. But that reasoning was too straight-laced, and 
the technical rule which supported it has, in this respect, properly given way to 
general convenience. 

2. Another consequence of this general power being analogous to an owner- 
ship is its transferability. (Sug. Pow. c. 4, s. 1.) It is an exception to the rule 

(23) See next page. 
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Otherwise, and either absoktelj or ooikditioDall7,(24) as the said 
r*fi^l (P^**^^<^'^*^>) '^y ^^y *deed or deeds to be sealed and delivered 
I- -l by him id the presence of one or more credible witness or wit- 
[ *64 ] nessos,(25) shall appoint, and in defaalt of, and ^subject to, any 

deUffattu non potest delagare ; in this respect differing, of coarse, from a special 
power. Hence, if there be a conveyance to such uses generally as A. shall 
appoint, and he appoints to such uses as B. shall appoint, the power is effectually 
transferred, and when B. executes it, the use is serred by the seisin of the original 
grantee to uses. 

3. On the same principle, this general power may, on the bankruptcy of the 
donee, be executed by his assignees. (6 G. 4, c. 16, s. 77.) [12 & 13 Vict. c. 
106, s. 147, Bankruptcy Consolidation Act, 1849.] 

With reference to the other classification of powers, it remains to be noticed 
that the power contained in a purchase deed is appendant, as it evidently depends 
on the estate limited to the person to whom it is given ; which is the criterion of 
such a power. (Sug. Pow. c. 1, s. 4.) 

These are its prominent and distinctive features ; and we must stop here, as the 
limits of a note allow but a summary view of its principal peculiarities. 

(23) By the present doctrine (Cro. Oar. 38. Dy. 263,) (not, however, firmly 
settled or cordially acceded to), (Amb. 393. Sug. Pow. c. 9, s. 2,) in order to 
enable the donee of a general power to limit a rent-charge at law, the language of 
the power must extend to it. But in equity, a power to grant the land enables 
the donee to charge it. (Roberts v. Dixall, 2 Eq. Oa. Ab. 668, pi. 19.) 

(24) This word, of course, involves a power of revocation. It is not, however, 
necessary to give this power expressly to the purchaser, for it is settled, 1st, that 
he may reserve it totiee quotiee, (3 Keb. 7. Lane, 118,) though not expressly 
authorized. (Oowp. 651. 1 Oo. 173, b.) 2nd. That this original power of revo- 
cation cannot affect an appointment by deed, made without any new reservation 
of such a power. (Hele v. Bond, Free. Oha. 474.) [If there be no such reserva- 
tion contained in the instrument of revocation, equity will not relieve. (Worral 
T. Jacob, 3 Mer. 271.) On the exercise of a power of revocation upon the original 
authority, whether express or implied, new uses may be declared without any 
express authority. But it is doubtful whether new uses can be declared on any 
subsequent exercise of an express power to revoke. (See Sheffield v. Von Donop, 
17 L. Jour. 481, Chy., as to personal estate.)] 

(25) As writings sealed and delivered by the party are deeds, we may omit the 
word "writings," [when the instrument for executing the power is intended (as it 
generally is) to be a deed]. The extension of the power to devises was not only 
superfluous but inadvisable. I am not aware of any object to be accomplished by 
it, unless the solemnities with which the Statute of Frauds invested wills of real 
property are intended to be evaded. Whether that could be done was doubtful ; 
though the better opinion is, that in the case of a simple power without any speci- 
fications, an instrument merely in writing may be a valid appointment, though of 
a testamentary nature ; (Sug. Pow. c. 2, s. 2 ;) yet it is clear, that express men- 
tion of a will in the creation of a power, as the mode of exercising it, rendered it 
necessary to clothe an appointment by all with the ceremonies prescribed by the 
Statute of Frauds. (1 P. Wms. 470. 2 P. W. 258.) 

I observed that the extension of the power to an appointment by will is super- 
fluous. It is superfluout because, as will be seen by the limitations which succeed 
the power, a devise operating on the lands is competent (as such) to pass the 
whole estate; the remainder in the trustee being determined by the purchaser's 
death. But it must be added, that under the limitations of a modern purchase 
deed, to which alone our attention is now directed, a will made by the purchaser, 
without any reference to the power or intention to exercise it, would always be 
construed as a devise, and not as an appointment, on account of there being no 
kind of occasion for calling the power in aid. (See the principle of Clere's case, 
6 Co. 17. Cro. Eliz. 877. Cro. Jac. 31.) 

SThe superfluity of extending the power to devises is more evident since the 
Is Act (1837), by which the uncontrolled liberty which formerly existed of 
declaring that any writing, and with or without any solemnity, should be a valid 
execution of a power, is limited in the case of a will. By sect. 10, 1 Vict. c. 26, 
** No appointment made by will in exercise of any power shall be valid, unless the 
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«aoh ftppoiDtments; To the ai6(26) of *Uie said (^pureJuuerf) r^icen 
daring his life,(27) and after the determiDation of that estate b j L J 
any means « in kU ^li/eHme^'' (2S) to the use of the said (dower [ *56 ] 

same be executed in manner required for willi generallj." At to powers requiring 
particular sokmnitiea in their execution, <* Brery will executed in manner herein- 
before required shall, so far as respects the execution and attestation thereof, be a 
yalid execution of a power of appointment bj will, notwithstanding it shall hare 
been expressly required that a will made in exercise of such power should be exe- 
cuted with some additional or other form of execution or solemnity."] 

[I hare marked the words requiring any particular mode of execution or attes- 
tation with *' ,'' as being unadvisable when the intention is to give the 
purchaser as much freedom in alienation as the exclusion of dower (the object of 
the limitation) will enable.] 

We may conclude our obserrations on this power with remarking, that its pre- 
cautionary requisitions, though undoubtedly often beneficial as a preyendye of 
fraud, are imposed ex arbitrio; as abstractedly a power may be executed by an 
unattested note in writing [not being a will since the Wills Act] (2 Salk. 467. 
3 East, 440.) If defectiyely executed, equity will interpose and support tha 
appointment where there is a yaluable or meritorious consideration [as for (and 
generally only for) a purchaser, mortgagee, lessee, creditor, wife, child, or 
marriage]. 

(26) The general object of these and the foregoing limitations is to bar the 
dower of a purchaser's wife, [married on or before 1st January, 1834,] and at the 
same time to give the purchaser as ample a command as possible oyer the pro- 
perty. By the execution of the power of appointment these uses are preyented 
from arising, and a title is conferred on the appointee by way of shifting use, 
which is a new estate unconnected with, and independent of^ the existing uses. 
Still, howcTer, these ulterior uses are yested, though of course liable to be diyested 
by the execution of the power. (1 Yes. S. 174. 4 Dur. A S. 39.) And as the pur- 
chaser has the immediate legal froehold, and likewise the remainder in fee, subject 
only to an interyening remainder in a trustee for the purchaser's life, it follows 
that if (as sometimes inadyertently happens) instcuad of resorting to his power, he 
were merely to conyey under the seisin, and grant the lands generally without 
joining the trustee in the couToyance, no other inconyenience would arise than the 
outstanding of the trustee's legal estate, for the narrow period of its prescribed 
duration. On the purchaser's death the interTening remainder to the trustee 
would cease, and the impediment to the complete union and consolidation of 
the first estate for Ufe and remainder in fee would be removed. This interposed 
estate in the trustee is a sufficient bar of dower, because it is now settled that it is 
a yested remainder, (3 Ley, 437,) by reason of the propinquity of the possibility on 
which it is limited to commence, and its present capacity to take effect in posses- 
sion, if the preceding freehold in the purchaser were to determine : so that the 
purchaser has not, during the coverture, a seisin of the inheritance in possession, 
which is requisite to dower. 

(27) The limitation to the amgn$ of a tenant for life does not enlarge or strength- 
en his estate. 

It is important to observe the application of the Statute of Uses to the limitation 
to the purchaser, in default of appointment ; for if the seisin and the use were 
united in his person, he would be in by the common law, and the power would be 
Toid ; for the doctrine of revocation of estates is peculiar to uses, and altogether 
unknown to the common law. (Co. Litt 237, a.) The reason of admitting the 
statute is in order to avoid a fraction of estates ; (Bac Read. 66 ;) but when (as 
is frequently done) the seisin is conveyed to a trustee, there is, of course, no occa- 
sion for resorting to this principle, as then there is one person seised to the use of 
another. 

^28) [The object of these limitations being to prevent the dower attaching of a 
wife (married before 1834), and which it would only do if the husband were seised 
in fee in po$$tmon ; the bar is effected by giving the husband a life estate, with a 
remainder infet^ which is kept from uniting wi£ the life estate by an interposed 
remainder to the dower trustee. This latter remainder should, therefore, be a 
%eeUd one ; for if contingent, the union of the purchaser's life estate and remainder 
in fee is not prevented, bat they would unite, and will only disunite to let in the 
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[ *^S ] trusteey) *hi8 exeontors and adminiBtrators^ and his heir8,(29) 

remainder when the contingencj bappens ; and therefore, snch a remainder, if for 
the husband's own life, which it always is, will not be a bar to dower. 

[The remainder is always desired to be a Tested one ; and a remainder to B. 
during the life of A., the tenant fbr life, is vested^ because it has a present capa- 
city to take effect in possession on the determination of A/s estate (not by his 
death, but) by forfeiture. (Oomish on Rem. 99.) It has, however, been forcibly 
argaed by Mr. Sweet in his notes to 9 Bythewood, 3rd ed., p. 136, that, although a 
remainder to B. for the life of A. (tenant for life) is vested, yet, if B.'s remainder 
be expressed to commence (as it must necessarily, if at all,) m the U/etime o/A.^ it 
is not rested, but eontinffetU, Perusal of his argument will well repay the real pro- 
perty student. The principal foundation of it is, that the duration of the remainder 
is immaterial, as it cannot affect its character of vested or contingent ; and as a 
remainder to B. in fee upon the determination of A.'s life estate in kit lifetime is 
contingent, so is a remainder to B. for life, or any less estate. 

[That the words objected to by him should yet find a firm footing in the prece- 
dents of the first conveyancers is a circumstance which, though not conclusive, 
must put us on our guard against entertaining, without deep consideration, such 
a serious charge against great real property lawyers as to suppose that, when 
r*57l ^^B^^°^^ asked of them vested remainders to bar dower, they received *cofi« 
L -I tin^ent ones. When they asked for an egg^ a scorpion was given them. 

[I proceed to state what, in my view, proTes die remainder vested. 

[It is evident that if a remainder in fee be limited to depend upon the determi- 
nation of a prior life estate m the lifetime of A. the tenant for life, that will make 
the remainder contingent, for it will not take effect abeolutely on the deAth of A., 
but only on the uncertain event of his estate determining by forfeiture. But by 
the limitation in the dower uses, the remainder to the trustee has no existence 
beyond A.'s life, and the only period in which it can vest in possession is m ^ 
Itfetime of A. If, then, (as is undoubtedly the case,) a remainder is vested which 
is to B. for the life of A. (tenant for life), and such remainder, as it must also be 
admitted, can only take effect in possession in A.'s lifetime, how can the vested- 
ness of the remainder be Interfered with by words which merely express the very 
event upon which, even without snch words, it would be a vested remainder? 
That the 'author, who was intimately acquainted with remainders, should put 
forth a contingent remainder for a vested one, would be to me most surprising. 
On turning to his Bssay on Remainders, (p. 155,) he says : — " The express mention 
of an event which is abstractedly uncertain has not always the effect [of making 
a remainder contingent] \ for if the law implies as much, then it is imperative^ on the 
maxim expressio eorum qua taeite insunt nihil operaiur. Thus, a remainder to B. for 
life if he survive A. (the particular tenant for life) says nothing more than the law 
otherwise implies : because, unless A. die in the lifetime of B., he cannot take in 
the order of limitation, and therrfore BJs remainder is vested." But " B.^s remain^ 
der would be contingent if it conferred any greater or less interest than an estate for his 
own life;" for in that case, his surriving A. would be an express limitation of an 
eTent which the law would not imply. {\ Prest. Ab. 108.) 

[This, we think, establishes the vesteaness of the remainder in question, and 
without violence to the position so forcibly and correctly put by Mr. Sweet, that 
the duration of the remainder is not the criterion of its character. The duration 
of this remainder is not referred to for proof of its being vested, but to show that 
the phrase m his lifetime is expressio eorum qum taeite insunt^ and, aa a result, nihil 
operatur. 

[Though not agreeing with Mr. Sweet " that the words prevent the intended 
effect of the limitation,'' I agree with him when he says, " Without them, the effi- 
cacy of the limitation has been settled by authority, (3 Lev. 437)." I therefore 
mark them ** ," and leave them to the draughtsman.] 

(29) This limitation to the trustee and his heirs during the life of the purchaser 
is, I conceive, a preferable practice to that which is adopted by some of limiting 
to his " executors or administrators ;" for in the former mode, it is hardly possible 
that the intermediate remainder should fail or be suspended for want of a person 
legally entitled ; but in the latter it is no way improbable, as the trustee may die 
intestate, and no administrator be appointed. [In other words, the chances are 
greater that a man will leave an heir than that he will have a personal represen- 



Digitized by 



Google 



RBLBASB. 69 

doriDg the life of the said (^purchoierj) upon trasi *for him ;(80) ^ ^ cq n 
and after the determination of the 8ame(31) estate, to the use of >- J' 
the said {^purchaser^ and his heirs << and assigns forever/V82) 

tative. The reverse is, however, the opinion of competent authorities. (See 
Turner v. Martindale, 12 Sim. 158. 9 Byth. 3rd ed. 54.) At all events, the ex- 
istence or discovery of an heir may be doubtful or difficult, and when found, may 
be under some disability ; whereas the circumstances of a trustee, who is gene- 
rally a person of some rank in life, always require a personal representative.] It 
is observable, that the heir cannot take unless specially named, because other- 
wise the statute has directed the lands to devolve on the personal representative. 
(29 Oar. 2, s. 3.) But notwithstanding the general direction of the legislature, it 
would, in the present case, be improper to omit an express nomination of the 
executors, Ac, of the trustee, if it be intended that the remainder shall go to 
them ; for of a remainder and other things which lie in grant, there could not at 
the common law have been any occupancy; (Vaug. 199. Salk. 189 ;) and on the 
ground that the object of the legislature was only to obviate the evils resulting 
from (as it has been called) the scrambling for estates, some have supposed that 
the statutes alluded to do not extend to them. (Amb. 151.) Others, however, 
have denied this, (3 P. Wms. (Cox) 264, n. D.,) and their opinion appears to be 
law. But it still seems there can, in strictness, be no special occupancy of an 
incorporeal hereditament ; though if the executor be named in the g^ant, he may 
be quasi occupant. (7 Ves. 440, 448. Vaug. 187. Co. Litt. 41. Har. n. 241.] 

[It has been decided by Bearpark v. Hutchinson, (4 Moo. k P. 848,) that a rent- 
charge ^r outer VM, and therefore, also, a remainder or incorporeal hereditament, 
goes to the grantee's executors on his death, though not named in the grant. 
And the Wills Act, 1837, has removed all doubt as to the devisability of such an 
interest by enacting (sect 4), that the power to devise shall extend to estates pur 
outer vie^ whether there shall or shall not be any special occupant thereof, and' 
whether the same shall be a corporeal or incorporeal hereditament] 

(30) It is generally added, " and to the express intent that the present or any 
ftiture wife of the said (purchaser) may not be entitled to dower." But the ex- 
pression of this intent is superfluous. The dower of the purchaser's wife is barred 
by the intervening vested remainder, and whether it were in a trustee or a bene- 
ficiary the same effect is produced. 

(31) Idem proximo anteeedenti sen^^er refertur. This maxim renders the word 
" sam^^ a medium of neatness and precision. 

(32^ Few require to be Informed that the emphatic expression " and assigns for 
ever,'' is in- truth nugatory. Pursuing the precision which principle puts within 
our reach, the limitation may be made simply to the purchaser and his heirs; 
these being the words on which alone the law lays stress, and to which it gives 
the effect of expanding a mere freehold into a fee-simple. This rule has but very 
few exceptions ; none in its application to individuals in their natural capacity. 

[The foregoing limitations were and are the ordinary means of barring the 
dower of a wife married previous to 1834, and the most effectual for the purpose. 
There were, however, other modes of indifferent merit; and as they are fre- 
quently found in deeds of any antiquity (especially in the country), and as they 
*may, when unaccompanied by an express declaration of the intent of the r«g/v-i 
process, embarrass the student, I proceed to detail them, and point out ^ ^ 
their disadvantages. 

[Dower (it is remembered) is an estate for life which the law gives the widow 
in the third part of the lands and tenements of which the husband was soldy 
seised in possession in fee or in tail at any time during the coverture, and to which 
(if in tail) the issue of such widow might by possibility have inherited. (2 BL 
Com. 129.) 

[The essentials of dower in a wife are, therefore, a seisin solely^ and in fee or 
tail. The modes of barring dower must therefore prevent a seisin, or a sole 
seisin, or seisin in fee. The bars are divisible accordingly. 

[To prevent the seisin (which might be in deed or in law] a trust was some- 
times created for the husband, who thus took no seisin because no estate recog- 
nized by law ; and (notwithstanding the many favours which equity professed to 
bestow on dower) no widow was dowable of a trust 

[This mode was objectionable, ae the husband had no legal freehold in him. 
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r *a^ 1 *And(38) the said (vendor^ for himself, and his heirs, << exeon- 
I- J tors and admimBtrator8/'(34) doth hereby covenant with the said 

which, thoQgh in a truBtee for him, yet was exposed to many mischiefs and in- 
conveniences, for the trustee might die under circumstances which rendered the 
getting in of the legal estate difficult and expensive. 

[There must have been a sole seisin ; and, therefore, when the estate was oon- 
Teyed to the husband and another, (which made them Joint tenants,) dower was 
barred. The limitation would usually run to the husband in fee ; to the use of 
husband and A. B. in fee ; in trust for the husband and his heirs ; or in any other 
words creating a joint tenancy. 

[But this was also objectionable, for, in addition to the vice of the former plan 
of the legal estate being outstanding in a trustee, if the husband died first, there 
was the chance of the husband surviving the trustee ] and by thus becoming 
solely seised in fee, the wife's dower would attach. 

[A slight improvement on this last plan was, by limiting the estate to the hus- 
band and trustee for their Uvea in joint-tenancy, with remainder to the husband 
In fee. This avoided placing the whole fee in the trustee if he survived, but left 
untouched the mischief of the husband surviving, and his life estate becoming 
r«611 *^^^^® entirety, and uniting completely with the remainder in fee, which, 
^ J during the joint-tenancy, it did only tub modo, 

[The plans already mentioned were directed to the seisin : the most effectual 
mode was obtained by preventing the fee from vesting in the husband, and yet 
giving him unlimited control over the estate. This was effected by a limitation 
to him for life^ remainder to a trtutee during his life^ which, by preventing the union 
of the remainder which was given to the husband infesj never, during his life, gave 
binf the fee in possession. To this was superadded a general power of appoint- 
ment, on the exercise of which the husband could convey the fee discharged from 
the subsequent limitations. If, however, he conveyed by grant or release, and 
not by appointment, the dower trustee, as the owner of a vested remainder, was, 
in strictness, a necessary party to the conveyance ; for otherwise, a legal portion 
of the estate would be outstanding. The joinder of the trustee is, therefore, a 
matter of right in a purchaser, though rarely insisted on. 

[The right to dower, so far as it attached on estates vested in the husband at 
any time during the coverture, is very much altered by the Dower Act of 1833, 
which places the dower of wives married after 1833 entirely at the disposal of 
the husband, who may either prevent it attaching, or disencumber the estate of 
it after it has attached. The act does not affect the dower of wives married on or 
btfore let January^ 1834 ; and therefore, as to them, the dower must either be pre- 
vented from attaching' by the limitations shown in the precedent, or if dower have 
attached, and it is desired to free the estate from it, the wife must do so by an 
assurance and examination under the Fines and Recoveries Abolition Act, (3 & 4 
W. 4, c. 74). By the Dower Act, (3 A 4 W. 4, c. 105,) which commences by giv- 
ing widows dower out of trust estates, and also out of lands to which the hus- 
band had no seisin in law, but a right of entry or action only, proceeds (under 
cover of the liberality to wives just evinced) to enact, 

[ (Sect. 4.) That no widow shall be entitled to dower out of any land which 
shall have been absolutely disposed of by her husband in his life, or by his will. 

[ (Sect. 5.^ Dower^all be postponed to all the liabilities, charges, or disposi- 
tions of the nusband. 

r*621 t (^®^** ^0 ^^** * widow shall not be entitled to dower out of *any 
^ J land when, in the deed by which the land was conveyed, or by any deed 
executed by the husband, it shall be declared that his widow shall not be entitled 
to dower out of such land ; or (sect. 7,) nor when the husband by his will shall 
declare that she shall not be entitled to dower out of any of his land ; or (sect. 8,) 
if she is, it shall be subject to any conditions, restrictions, or directions declared 
by his will. And (sect. 9,) if the husband devise any Icmd for her benefit, dower 
shall be altogether excluded, unless a contrary intention be declared by the will. 
But (sect. 10,) a g^ift of non-dowable estate or property is not to exclude dower, 
unless a contrary intention is declared. 

[Therefore, as to wives married after 1833, their dower may be excluded either 
by the conveyance, — or by a subsequent deed^ — or by a wiU. 

(33 and 34) See next page. 
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(purchaser,) his [appointees,] heirs, and a8sigD8,(85) in maoDer follow. 
lag, that is to say, that DoiwithstaodiDg any thing made, done^ or suf- 

It is usually done by the coDvejance in this form : — 

[" And the said (purchaser) hereby declares that no widow of him shall be en- 
titled to dower out of the said hereditaments hereby conveyed." 

[There are longer and shorter forms of accomplishing or attempting the exclu- 
sion of dower, (of the latter " free from dower," inserted in the habendum,) but 
the above appears to effect the object, not'only where the purchaser takes the 
conveyance to dower uses on account of his having a wife married before 1834, 
and may therefore leave a widow married afterwards, as of a bachelor or husband 
after 1833. 

[As it is not usual for the purchaser to give any instructions relative to this 
declaration, it is suggested that his wishes on the subject should be obtained, 
after it has been pointed out to him that he can exclude dower by any subsequent 
deed, as on a sale or by his will, and that it would be preferable that the latter 
instrument should be the medium of exclusion if desired, as then the provision 
the husband makes for his wife will be decided on ; but that, if the dower be ex- 
cluded by the conveyance, on the ground that due provision will be made by will, 
circumstances may happen to prevent such intention being carried into effect, 
and the wife be left destitute. 

[In conclusion on this head, it need hardly be remarked that the dower limita- 
tions in the precedent will be unnecessary where the purchaser is a bachelor, or 
was married after 1833. AJl that is required, if it be desired to exclude dower, is 
the above declaration.] 

(33) The following are the covenants regularly inserted in a release in fee to 
uses ; when the instrument is an appointment and release, the covenants, as we 
shall hereafter see, are differently modified. 

(34) Were the heir not mentioned in these covenants, he would not be bound 
by them ; (Bro. Gov. 38. Dyer, 267 ;) but the executors and administrators are 
bound without being named. (Touch. 177.) As to the general doctrine with 
respect to the personal representatives ; — whether they are bound or not, depends 
upon the intention deducible from the instrument; as if, for instance, a lessee 
were to covenant to repair the demised premises without other words, it seems 
that it is personal to him, and binds him only during his life \ but the addition of 
the words, " during the term," has the effect of charging the personal representa- 
tives. (Touch. 178.) Other cases might be put to illustrate this proposition, 
which is the principle on which they are gprounded. But of course if, even in the 
instance given, the covenant be broken during the covenantor's life, the personal 
representatives are liable to the assets, though not expressly named. 

(35) Inherent covenants, like these, run with the land, though the grantee only 
is named. But when a covenant, from the nature of it, or the circumstances under 
which it is entered into, will not run with the land, that quality cannot be con- 
ferred on it by express mention of the grantee's assigns. (Glayt. 60. Palm. 558.) 
The same observation applies to the word " appointees." We might omit, there- 
fore, the usual words " appointees, heirs and assigns." 

Some learned writers appear to have supposed that it is necessary to make the 
covenant with the grantee and his hetre, in ^order to communicate its benefit r«^^-i 
to the assignee. (Sug. V. k P. 571, ed. 7, c. 13, s. 1.) Thai, however, L ®*J 
they of course acknowledge to ^ sufficient. And though the idea seems to be 
altogether erroneous, inasmuch as it has been negatived by an express decision, 
(Lougher v. William, 3 Lev. 92,) the author would recommend the covenant to be 
with the purchaser and his heirs, so long as the simple nomination of the cove- 
nantee is deemed insufficient by those whose opinions are entitled to regard. 
[When the conveyance is not to dower uses as above, or without power of ap- 
pointment, omit the word " appointees."] 

[As to what covenants run with the land and affect the assigns of the purchaser, 
we cannot do better than give the short summary of the Real Property Commis- 
sioners. (3rd Rep. 45.) *'The authorities lay down, 

'* 1st. That in order to make a covenant run strictly with the land, so as to bind 
the assignee or give him the benefit without his being named, it must relate directly 
to the land, or Ho a thing in existence, parcel of the demise.' 

" 2ndly. That where it respects a thing not in existence at the tijoe, but which. 

Mat, 1856.— 5 
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r *^'i 1 ^^^^ *^^ ^^^ ^^^ ^'^ {vendorj)(S6) he the said (vendor) bath 
L J good right to amore the premises nereinbefore described, in man. 
ner aforesaid, and according to the true intent and meaning of these 
r*fU{1 P'®^°^'(^7) '^^^ ^^^^ notwithstanding any *sach thing as 
I- J aforesaid,(38) it shall be lawful for the said (purchaser,) his 

when it comes into existence, will bft annexed to the land, the covenant will not 
bind the assigns unless named, but may be made to bind them by naming them. 
And 

" Srdly. That where it respects a thing not annexed nor to be annexed to the 
land, or a thing collateral, or in its nature merely personal, the covenant will not 
run, — ^that is, will not bind the assignee, nor pass to him, even though he is 
named. 

" These rules appear to have been originally laid down in reference to leases, 
but authorities are not wanting in which they have been treated as applying 
equally to cases not involving the relation of landlord and tenant They are 
usually laid down as constituting the whole of the settled law on this subject, and 
appear to apply equally whether we consider the burthen or the ben^ of the cove- 
nant" 

[In equUjff covenants which do not run with the land, though relating to it, are 
often carried into effect, and their provisions enforced (so far as an i^jfinction can 
be applied) to restrain the violation of them by assigns. (Tulk v.- Moxhay, 13 
Jur. 26 ; S. C. on Appeal, 89. Mann v. Stephens, 15 Sim. 377.}] 

(36) A purchaser is never entitled to unlimited covenants, or those which ex- 
tend to the acts of all mankind. In the precedent before us, the covenants are 
restrained to the acts of the grantor himself, on account of his being the last pur- 
chaser for a valuable consideration, and a purchaser from him can demand no 
more. (2 Bos. & Pul. 22.) 

(37) We may omit the ordinary covenant that the vendor is seised in fee, as 
involved in the more enlarged covenant that he has good right to convey, which 
has been said to be synonymous with it. It does not, however, follow that be- 
cause one is seised in fee, he can convey an indefeasible fee. For if his estate be 
a fee, but subject to a condition at common law, he has less power of effective 
alienation than a tenant in tail. [The latter may enlarge his estate into a fee, but 
the former having already a fee (though defeasible), is not susceptible in law of 
any enlarg^ement.] Again, though the common law knows no mode of conferring 
a limited interest in lands, without leaving a reversion in the grantor, or creating 
a remainder immediately expectant on its determination, both which presuppose 
the antecedent estate to be less than the fee, the doctrine of uses and devises, in 
defiance of the axiom, that a fee simple is the whole estate, allows of limitations 
subsequeiit to it, provided they are to commence within the period permitted for 
keeping property in an inalienable estate. Moreover, a tenant in tail has more 
power of alienation than the taker of such a fee, for it is settled that such taker 
cannot by any conveyance, tortious or innocent, of record or mfaU^ affect a future 
use or executory devise ; (Cro. Jac. 590 ;) whereas a tenant in tail might by suf- 
fering a recovery [and now by a disentailing deed] destroy every limitation ulte- 
rior to his estate. (1 Mod. 108. 2 Lev. 28. Pigot, 176.) But a lease and re- 
lease, or grant by either of them, has the same effect, that of passing a fee com- 
mensurate with that from which it is derived, and determinable by the entry of 
the ulterior limitee upon the happening of the event on which his estate becomes 
vested in possession. As the covenant that the grantor is seised in fee is gene- 
rally worded, it is, however, co-extensive with the covenant that he has right to 
convey ; but as it is only so, it is superfluous. 

Of course this covenant, if broken at all, is broken as soon as it is made. 
Still, however, an action may be supported on it by an heir or devisee, for the 
courts have regarded the breach as totUa quotiet^ (4 Mau. k Sel. 53,) and as com- 
mensurate in duration with the defect itself. 

(38) It is not necessary to repeat the restrictive words in this and the follow- 
ing covenants, for though a general covenant is not cut down by the qualifying 
language of a subsequent one, unless that effect is evidently intended; (I Saund. 
58. 1 Sid. 328. 2 B. A P. 23—25 ;) it is fully settled that the express qualifica- 
tion of the first of several covenauts which have the same object, and similar na- 
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[appoiDtees,] heirs and assigns, at all times hereafter, peaceably to pos- 
sess the same premises, with their apparteoaDces, and to receive the 
rents and profits thereof^ without any interruption or distarbanoe(39) 

tares, and concern tbe same thing, does bj implication extend to them all. (3 
Ley. 46.) 

[I have, nevertheless, repeated the restrictive words, in consequence of the case 
of Young V. Raincock, (13 Jur. 541,) which, though perhaps consistent with the 
principles laid down in the older cases, nevertheless shows that in some instances 
the omission of the restrictive words may produce a different effect to what the 
vendor intended.] 

(39) The words of this covenant, abstractedly, are sufficiently general to com- 
prise tortious as well as rightful evictions, but it is now established, on princi- 
ples of sound policy, that it extends to the latter only, (Vaug. 122,) except Ist, 
when it indemnifies ^against the acts of particular persons by name ; (Cro. c«qit1 
Eliz. 212. Hob. 36;) or, 2nd, when the interruption proceeds from the ■- ^ 
grantor himself. (1 T. R. 6*71.) This construction precludes collusion, without 
bearing hard upon the covenantee, for he has his remedy against the wrongdoer. 
But when tbe covenant is levelled at the acts of particular persons, the courts 
consider it as raising a presumption that they have an interest. And when the 
act of the covenantor asserts a title, in contradistinction to an act which is a 
temporary violation of property, (13 East, 72,) it would be unreasonable not to 
give an action on the covenant, notwithstanding the tortiousness of the claim, as 
none of the inconveniences which would ensue the admission of the doctrine as 
between the purchaser and third persons can be apprehended ; and in a great ma- 
jority of instances the covenant in itself would, as against the vendor himself, be 
a nullity ; and indeed, in every case it is conceived to which the conveyance Works, 
be an estoppel. As, therefore, it is now settled that this general covenant for 
quiet enjoyment extends only to a lawful interruption, it is no longer necessary to 
confine it to such by express words. For the same reason, the word " equitable'' 
may likewise be omitted, it being now clearly settled that a suit in equity is 
within a covenant against disturbances generally. (2 Mod. 54. Raym. 370.) 
The cases which have settled this point may be considered not only to have over- 
ruled Lord Dyer's decision to the contrary, (Mo. 869. 1 Brown. 23. Winch, 116,) 
but to have subverted the principle of it ; and therefore, although in the case be- 
fore bis lordship the covenant was for enjoyment without lawful eviction, it is 
conceived the insertion of that word would not, at present, be allowed an exdu- 
ri9€ energy. 

I have selected the words " interruption" and " disturbance" as the most gene- 
ric and simple, and there can be no reasonable doubt of their sufficiency. 

It was held in the case of Howell y. Richards, (11 Bast, 633,) and on solid 
grounds, that the effect of the qualifying language of the first covenant will not 
extend to the present, if tbe latter be expressly extended further. In that case 
great stress was laid on this covenant being distinct from the covenant for title : 
hence it does not militate with the proposition in the Touchstone (p. 166), that 
** if the lessor covenant with the lessee that he has done no act to prejudice the 
lease, but that the lessee shall enjoy it against all persons," the latter words shall 
refer to and be restrained by the first, for in the precedent there is only one cove- 
nant ; its language forms one connected sentence, and the parts of it cannot be 
reconciled by any other construction. But it is difficult to reconcile satisfactorily 
Howell V. Richards with the later case of Nind v. Marshall, (1 Brod. k B. 319,) 
which was similarly circumstanced, with the exception of the covenant for quiet 
enjoyment aUme being extended generally to the acts of all mankind, the succeed- 
ing covenants being limited like the first ; whereas in Howell v. Richards the co- 
venant against incumbrances was equally general (saving that it excepted a chief 
rent) with the preceding one for quiet enjoyment The distinction seems some- 
what thin, and the reasoning of the court in Howell v. Richards would, as I con- 
ceive, lead to the same conclusion in both cases. But in the present precedent 
the qualifying language need not be repeated, as in that respect this covenant 
goes no further than the first When the grantor does not take by purchase for a 
valuable consideration the nature of the covenant requires us to add — 
♦* or through, under, or in trust for the said (aneettor\ deceased," or at the eoH 
mc^ be, "any of his ancestors;" or if he take by devite from the last purehater, "the 
said {testator,) deceased." 
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r *fift 1 ^^^^ *^® ®*^^ {vendorA or »ny person or persons " lawfully or 
L J 'I'equitablj" claiming tnrough, under, or in trust for him or his 
beir8,(40) [except in respect of the interest hereinafter excepted (if any 
r«fiQl ^^ excepted;'] ♦And THAT(41) free from all other interests, 
L -I titles, [<< tithe8,''](42^ liens, or other incumbrances,(43) occa- 
sioned or suffered by the saia (yendor,'j or any person or persons right- 
fully claiming, or to claim the same, at law or in equity, in or upon the 
said premises, or any part thereof, through, under, or in trust for him, 
or by his means " or default."(44) ^ffere specify the incumhrancesj if 

(40) It may be inferred from the case of Butler r. Swinnerton, (Palm. 399. 
Gro. Jac. 757,) that this covenant would be broken by the entry of a person in 
whose name the vendor had purchased jointly with his own ; if a tenant in tail be 
the covenantor, by the entry of his issue ; if one whose estate is subject to dower, 
by the entry of the dowress ; and in all other cases where the interruption pro- 
ceeded from one whose title arose by means of the covenantor ; but that it would 
not be broken in those cases in which such person comes in by a title paramount 
to that of the covenantor, and not by his agency. Thus when the covenant is 
entered into, not by the original donee in tail, but by an intermediate issue in 
uil, or bj a tenant for life, it is not in the one case broken by an interruption 
from the issue in tail; in the other fh>m the remainder-man. But the mere 
circumstance of the title of the claimant being paramount to that of the covenan- 
tor, is insufficient to take the case out of &e covenant. Thus the title of an 
appointee by way of use, when created, is coeval with that of the appointor, being 
derived, not from his estate, but the original seisin to uses, yet, being raised by 
the instrumentality of the appointor, a disturbance by the appointee violates this 
covenant. (Hurd v. Fletcher, Doug. 43.) \ 

(41) The word " that'' is a pronoun and used emphatically. [Prov. zxix. 1. 
Ps. xlvi. 5.] 

(42) [The word "tithes" might safely be omitted, as they cannot be incum- 
brances occasioned or suffered by the vendor.] 

(43) It would puzzle the most ingenious invention to discover an adverse right, 
which is not comprised immediately or inferentially in these words, which are 
therefore substituted for the multitudinous host in common use. 

I will observe here, that I have generally omitted the words " whosoever" and 
"whatsoever," Considering that they do not possess any expansive force. Where 
a testator devised all his effectt of what nature or kind bobvbb, the natural mean- 
ing of the word "effects" was held to receive no expansion from the accompa- 
nying expressions, and to apply only to personalty. (Doe v. Dring, 2 Man. k Sel. 
448.) If this be the case in a will, a fortiori is it in a deed. 

(44) The addition of the word default to the restrictive part of this covenant 
materially extends the liability of the vendor, for when the covenant guarantees 
the purchaser from the acts not merely of those who claim through the vendor, or 
by his positive agency, but of those who claim in consequence of his default or 
acts of omission, it may give a right of action on account of a title paramount. 
Hence that word has been construed to extend to an arrear of quit rent, which 
accrued before the vendor became possessed of the estate, (Howes v. Brushfield, 
3 East, 491,) and to an eviction by a remainder-man, where the covenantor was 
tenant in tail, and might have gained the fee by suffering a recovery. (Gavan v. 
Pulteney, 2 Ves. J. 544.) The principle, however, of the case which determined 
the first point, really seems, as was concluded by the counsel in it to be, 1st. 
Tantamount to a decision that the covenant, though limited, should extend to the 
acts of all the world. 2ndly. To apply to any incumbrance created by a prior 
owner ; and should it be thought a valid authority, and to lead to this conclusion, 
the word " default" should of course be omitted as frustrating the intention of the 
parties, [or at least of the vendor]. The case which decides the second point has 
been, however, distinguished from the former, on the ground as it should seem of 
its containing a recital of the grantor^ t being eeited infu, (Sug. V. & P. ch. 13, s. 
2.) But the materiality of that circumstance I am at a loss to perceive, since the 
analogy between one who, having a particular interest only, assumes to be tenant 
in fee, and one who, having an incumbered fee, assumes to have an unincumbered 
fee, appears to me exact. 
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afiy, mhject to which the *land8 are convei/ed;'\ And also that p ^_^ ^ 
he the said {vendor,^ and every person rightfalTj claiming, or to >- -> 
claim, any estate or interest at law or in equity in the said premises, or 
any part thereof, under or in trust for him or his heirs, (45 j shall from 
time to time, and at all times hereafter, on every reasonaole request, 
and *at the sole expense in all things,(46) of the said (jpur- ^ ^,.. . 
chaser^) his [appointees,] heirs, or assigns, make and do, or ^ J 
cause to be made and done, all such further acts and assurances in the 
law, for more satisfactorily assuring the said premises, with their appur- 
tenances, to the said (^purchcuer,) his [appointees,] heirs and assigns, 
in manner aforesaid, and according to the intent of these presents, as by 
him or them, «or his or their counsel in the law,'' shall be lawfully and 
reasonably advised and required ;(47) [so as no such further assurance 
contain or imply any more general covenants, on the part of the person 

(45) This covenant is binding in eqnitj on the assignees of a vendor, in the 
event of bis bankruptcy, though only a tenant in tail. (Pje v. Danbuz, 3 Bro. G. 

^ C. 595.) 

[By 3 & 4 "W. 4, c. 74 (Fines and Recoveries Abolition Act), s. 66, the convey- 
ance by a bankrupt's assignees shall have the same efifect on estates tail as any 
assurance the bankrupt could have made (s. 62] ; and such deed by the assignees 
shall have the effect of confirming any voidable estate created by the bankrupt ; 
provided that, as against a purchaser from the assignees, without express notice 
of the voidable estate created by the bankrupt, no such confirmation shall be pro- 
duced. 

As the only disposition which the commissioner can make is " to a purchaser 
for valuable consideration" (s. 56), who would not be likely to' complete with 
express notice of a voidable estate already existing, it is not clearly seen how the 
confirmation of such an estate could ever happen.] 

[The Bankruptcy Consolidation Act, 1849, (s. 208,) includes (by reference) the 
above Act, ss. 56 to 73.] 

(46) These words are not material, since they only express what the law other- 
wise implies ; for the farther assurance must be at the costs of the grantee, unless 
it is provided to the contrary. (1 Bnls. 90.> 

(47) It seems that if on a sale of the purcnased lands the purchaser is compelled 
to part with the original conveyance, he may under this covenant require the 
vendor to execute a duplicate of it. (1 Bq. Ga. Ab. 166, pi. 4.) It is observable 
that a covenant to make such title as the purchaser's counsel shall approve, ex- 
tends no further than to make a good title. (10 Mod. 505.) 

[The insertion of the counsel's advice and requisition is properly put in the dis- 
junctive, aa otherwise (Bennet*s case, Gro. Eliz. 9) requires, as a condition prece- 
dent to any remedy on this covenant, that the further assurance should have been 
advised by counsel. (5 Go. 19, 20.) There is still this awkwardness, that though 
they are disjunctive, and not in form cumulative, yet, if disjunctive, the severed 
limb of the sentence is nullified, for as a plaintiff could not allege that his counsel 
required the further assurance without himself requiring it, there is no reason for 
counsel's requisition at all ; and it being inserted might lead to an argument, that 
thongh disjunctive in form, it was cumulative in effect, and that an allegation 
accordingly should be pleaded.] 

[A purchaser should take care to obtain proper evidence of his title at the time 
of completion, for he will not be readily assisted at a future period. In Hallett v. 
If iddleton, (1 Russ. 243,) a purchaser desired to have certain evidence material to 
the title delivered up to him, but the Master of the Rolls dismissed the bill observ- 
ing that there was no case which helped a purchaser to further evidence of a 
matter, the correctness of which he was satisfied with at the time of the convey- 
ance. So a purchaser should stipulate for the preservation and production of 
evidence of title not delivered to him ; for Fain v. Ayres, (2 Sim. & Stu. 533,) is 
a decision negativing the purchaser's right to any covenant to produce them as a 
further assurance, though the Yice-Ghancellor said he strongly inclined to think 
the purchaser had an equity for Mif\i produetUm simply.] 
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r«721 ^^ persons wbo shall be requested to make *and execute the 
^ J same, than for the acts, deeds, or defaults of snob person or per^ 
sons respectively, and his or their heirs, executors, or administrators,(48) 
and so as no such person or persons be compellable for the purpose of 
r *7^ 1 ^^^°S B^^^ ^^^' ^' making such 'further assurances, to travel 
^ -I from his or their dwelling or respective dwellings.] In witness 
whereof the said parties to these presents have hereunto set their hands 
and seals, the day and year first above written. 

Rbobived the day and year first within written, of the said (^pur- 
chaser,) the sum of £ , being the consideration money within men- 
tioned, to be paid by him to me.(49) 

Witness ( Vendor,) 

(48) It is necessary (I Bart.Prec. 155) that there should be an express stipala- 
tion for coFenants in the further assurance, in order to compel the grantor to enter 
into them. It has, indeed, been decided that a reasonable assurance involFes 
reasonable covenants, though not warranty, but this distinction has, in other cases, 
been rejected. 

[The case of Coles v. Kinder, (Cro. Jac. 6T1,) fully shows, that on a corenant for 
further assurance, no covenants whatever can be required ; and it follows from this, 

that the words in [ ], to the effect that the vendor shall not enter into general 

covenants, &c. is unnecessary, and like most departures from simplicity, may pro- 
duce mischief, for as the vendor guards himself against general covenants, he 
impliedly admits that he is bound to enter into particidar ones, the words referred 
to are not in fact restrictive but inelttsive. (See 9 Byth., 3rd ed., 77-400.)] 

(49) See as to the importance of this receipt, and the effect of its absence, or 
of a purchaser having notice of the non-payment of the money, notwithstanding 
the existence of the receipt, supra^ p. 38. 

As to Covenants running with the Land. 

We may conclude this part of a purchase conveyance with a brief examination 
of an important quality in the covenants for title, in reference to an idea which is 
entertained by some conveyancers, viz., that to run with the lan^, they must be 
entered into with the grantee of the common-law estate. There seems, however, 
to be no authority expressly deciding, that if made by or with the cestui que use, or 
taker of the statutory legal fee, they will be in g^ss, and not run with the land, 
and the contrary was assumed in Roach v. Wadham, (6 Sa. 289,) without a doubt 
being thrown upon the point; for there the cestui que use^ who was also donee of 
a power, having covenanted to pay a rent reserved by the vendors, made an 
instrument which the court determined to be an appointment, and that in conse- 
quence of that construction the alienee, who came in under the deed creating the 
r*74l P^^^'') ^^ °^^ bound by the covenant; ^whereas, had the court held the 
>- ^ instrument to operate as a conveyance, which in order to preserve the 
liability of the alienee to the covenant it was unsuccessfully insisted to be, he 
would have been considered subject to the action. The very raising of the ques- 
tion in Roach v. Wadham, whether the instrument enui;pd as an appointment or 
conveyance, would have been nugatory, if the action on the covenant, brought by 
the original vendor against the appointee, had been maintainable on the latter 
assumption. So too, if the idea adverted to were well founded, general covenants 
for title entered into with a bargainee or covenantee would be in gross. But it 
may be readily admitted on the other hand, that if the covenants are made by or 
wUh the grantee to uses, they may run with the land, for when the possession is 
transferred to the use, the covenants, which are ancillary appendages to the pos- 
session, are carried with it [an argument which, if well founded, would also apply 
to the transfer of the deeds, by the operation of the statute, from the common-law 
grantee, to the cestui que use^ {st^a^ p. 48,)] and since the case of Roach v. Wad- 
ham, which decides, as we have already seen, that an appointee of a covenantor is 
not bound by the covenant, by reason of his not taking the estate to which the 
covenant is annexed, the covenants for title ought to be entered into with the 
grantee to uses, for when they are entered into with the cestui que use, who is not 
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(as in the present Precedent he is) the grantee of the common-law estate, and he 
aliens bj appointment, they do not run with the land. But when thej are entered 
into with the grantee to nses, it necessarily follows, that, as the first or immediate 
eettui que use has the benefit of them, his appointee must also take it, for being 
transferred to the use, with the land, they must, like the estate in the land, fol- 
low the modi fications of the use. 

The practical conclusion deducible Arom this inquiry is, that if in a purchase 
conveyance to uses, the corenants for title are entered into with the cestui que use 
alone, they will run with the land if he eonvej/j but not if he appoint ; but that if 
they are entered into with the grantee to uses, they will run with the land, for the 
appointee likewise, by the mere operation of the appointment, whether such gran* 
tee be also the donee of the power {or cestui que use), or not. 

*[The reader may perhaps derive assistance and information on the r^to.-i 
preceding topic from the following propositions, which the editor princi- l ' J 
pally derives from his notes of a valuable lecture on the subject, by W. D. Lewis, 
Esq., the lecturer at Gray's Inn (21 June, 1849). Any error in the deductions must 
be attributable to the editor alone. 

[" The fact that the grantee to uses takes the seisin at common law is still taken 
notice of for some important purposes. Chiefly with reference to covenants, upon 
which questions arise in various cases on limitation of uses, whether the coven- 
ants entered into do or do not run with the land, the general rule is that the ces' 
tuis que use are considered assignees of the land, and come within the rule as to 
covenants running with the land. 

[1. On a conveyance to A. in fee, to the use of B. in fee, the grantor's covenant 
may be with either. If with A., B. will take the full benefit of the covenant to 
him, his heirs and assigns, as assignees of A. If with B., then the succeeding 
owners take the benefit of the covenant, because they take A.'s estate, between 
whom and them there is a privity of estate. 

[2. On a conveyance to A. in fee, to the use of B. for life, remainder to the use 
of C. in fee, if tbe covenant be with B., the benefit will not pass to C, and if with 
C. will not enure foi B., because the covenant is entered into with a party who 
takes a certain estate under a use which does not comprise the other. 

[3. If the covenant in the last case be with A., then the benefit will pass to B. 
for life, and to G. according to his remainder. The principle being the same as 
that in case 1. 

[4. On a conveyance to A. to such uses as B. shall appoint, and in default to 
the use of B. in fee. If the covenant be with B., and he execute the power of 
appointment, the benefit will not pass to the appointees, for they will not take 
B.'s estate, but under the use which B. had power to appoint, and taking effect (as 
it always must^ out of the common-law seisin which is in A. The estate of B., 
which he had m default of appointment, is devested by the appointment. If B. 
bad not appointed, but granted, then the estate passing fh>m him is the legal 
common-law estate. It is therefore improper to make the covenant with any one 
but the grantee to uses, for then the case is relieved from all doubt. 

*[5. If the covenant be with A., there is no distinction between B.'s r»»g<| 
appointing or granting. If he appoint, the appointee takes the seisin out >- •■ 
of A. ; and if B. convey, the fee passes and is served by the seisin of A. 

As to Covenants by Orantees or Purchasers. 

[6. On a conveyance to A. in fee, to the use of B. in fee, if there be a covenant 
bya.j this runs with the land upon the principle in No. 1. 

[7. If the covenant be by A. (who takes the common-law seisin), this is a pecu- 
liar case, and upon the effect of which there is difference of opinion. It is thought 
by some that the covenant will bind B. ; others think not, and that A.'s covenant 
cannot charge B., because it is considered the cases of a covenant with A. and by 
him are essentially different. The benefit of a covenant with him passes from him 
to the cestui que use as an assignee by the statute ; but in the case of a covenant 
by A., it must be seen that there is no estate abiding in him which he could charge 
with a burden. B. could say that the estate never was charged, for that it passed 
from A. before any charge rested on it ; [as, however, the estate must have been 
in A. for an instant, (or how could it pass from him ?) why should it take longer 
to charge the land than convey it, or is there some meaning in the " running " of a 
covenant, which implies ex vi termini that it must be left immeasurably behind, and 
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hftrdly started when the estate is bj the electric operation of the statute already 
vested in the eettui que tuBy and as it reached him free^ so shall it keep ?1 

[8. On a convejaDce to A. in fee to such nses as he shall appoint, and in default 
to the use of B. for life, remainder to the use of G. in fee, a covenant by A. would 
not bind the appointee of B., nor B. himself, nor 0. 

[9. If on the above conveyance B. had the fee in default of appointment, and 
the covenant was by him, there is the same distinction between the appointment 
or conveyance of B. as in No. 4. If B. appoint, his assigns are not bound, but are 
if he convey. 

r*771 *[^^- If on a conveyance by A. by appointment to the use of B. in fee, 
>- ^ there is a covenant by B. with A., this will bind all subsequent owners as 
assignees of B., although entered Into with a party who had a power merely, and 
who might have had no estate in default. 

[It is not settled whether an owner in fee of land, subject with other lands to 
^a rent-charge, can covenant with effect that his land shall bear it exclusively. 

[On a party seised to uses to bar dower selling to a purchaser, who it is in- 
tended should enter into a covenant, care should be taken that the purchaser 
receives the fee, not b;^ an appointment but by grant, t. e. not by the appointment 
alone, without the grant. 

^ [11. On an appointment to B. in fee, a covenant with him by the appointor will 
run with the land in favour of B. and his heirs. The fact that the party cove- 
nanting might not have any estate in default of appointment which he could 
charge with a covenant, does not prevent the covenant running with the land. 
Suppose A. has land x and y charged with a rent-charge, and subject to a power 
of appointment, A. appoints y to B., and covenants that x shall alone bear the 
rent-charge. As regards the appointee B., it runs with the land in his favour. 
If a conveyance create a fee and not a mere power, covenants rest with the fee 
and pass on with it. 

[12. On an appointment to such uses as B. shall appoint, and in default to B. 
in fee, with a covenant by appointor with B., the same principle determines this 
case as in Nos. 4 & 9, viz., that the covenant will run with the land if B. convey, 
but not if he appoint. 

[13. If B. appoint to A. in fee, to such uses as A. shall appoint, then there might 
be a covenant with A. who takes the legal estate, and not merely a devesting of 
the common-law seisin ; but the uses which B. could appoint would be merely 
trusts, and therefore the covenant would not exist at law, silthough valid in equity 
for his appointees. 

[14. On an appointment to such uses as appointee shall appoint, a covenant by 
the appointor does not run with the land, if the appointee afterwards convey the 
land by appointmeuL 

r*781 ^^^ order that a covenant charging a rent-charge on a particular estate 
>- ^ retained by the appointor should run with the land, he should be required 
to appoint to his own use in fee. 

[15. On a conveyance by A., seised of x and y, of one to such uses as B. shall 
appoint, with the fee to B. in default, a covenant with B. will run with the land 
against parties entitled to the estate retained. 

[Lastly, general proposition. Every party taking an estate by way of use from 
the owner of the land, is entitled to the benefit of the covenants running with the 
land, the benefit of which that owner could have claimed.''] 



PRECEDENT III. 

OONVBTANOB IN FEE TO DOWEB U8ES, WITH THE CONOURRENCE OT 
A MORTQAQIB IN FEB; — A MORTQAaBB FOR YEARS; AN ANNUI- 
TANT AND A TRUSTEE FOR SALE. 

This Indenture, made, &o., between {mortgagee in fee) of the first 
part, {mortgagee for i/ear$) of the second part, {trustee for sale) of the 



Digitized by 



Google 



CONVBYANOES, BTO. 69 

third part, (^annuitant'j of the fourth part, (yendor\ of the fifth part, 
(purchaser^ of the sixth part, and (dower trtts(ee) of the seventh part : 
Whereas by indentures of lease and release, bearing dat.^ respectively 
on the and days of , the release made between A. 

B., Esquire, of the first part, the said {vendor\ of the second part, and 
(trustee^ of the third part, for the valuable considerations therein 
expressed, the hereditaments hereinafter described were conveyed to the 
said (vendor'j and his heirs, to such uses generally as he should by any 
deed or deeds, "to be *executed as therein mentioned," r^yq-i 
appoint ](2) and subject thereto to the use of the said (vendor'j L J 
for his life, with remainder to the use of the {yendor^s dower trustee") and 
his heirs, during the life of the said {vendor,) in trust for him and his 
assigns, with remainder to the use of the said {vendor) and his heirs.(3) 
And whereas by an indenture bearing '''date on or about(4) , ^^^ ^ 
the day of and expressed to be made between the ^ -' 

said {vendor) of the one part, and the said {mortgagee for years) of the 
other part, the said [vendor j) for the consideration therein expressed, did 
demise to the said {mortgagee for years) the said hereditaments, from the 
day next before the day of the date of the said indenture, for the term 
of one thousand years thence next ensuing, without impeachment of 
waste, but subject to a proviso for cesser on payment, by the said {vendor) 
to the said {mortgageef){b) of the sum of £ with lawful in- 

(2) The mode in which the power was required to be executed is not implicated 
In the title of the purchaser, and to set it forth would therefore be an inartificial 
8Qperfluity.(a] The present case is of course different from that in which the 
purchaser takes under the appointment of the vendor. 

(3) In this conveyance the last purchase deed is recited, and then the subse- 
quent transactions in chronological order, the manner in which deeds should be 
in general recited. But we may observe, when there are several distinct titles or 
chains of transactions, it is better to sacrifice this order for the sake of preserving 
their distinctness, and to complete one chain before the other commences. 

In this recital of a lease and release to uses as in the previous recital of a lease 
and release in fee {ante^ p. 33), the effect only is given. There are few occasions 
for commencing a purchase conveyance with a more formal recital, showing who 
the persons were that conveyed to the grantor. Such a recital is only proper 
when It is expedient to go back to the antecedent conveyance, when the title is 
not demonstrated, without showing that the lands became vested in the last ven- 
dor, by a grant from competent persons. 

The expression in this recital, that the lands were conveyed to the last vendor to 
the uses, &c., is preferable to that which is sometimes used, viz., that the lands 
were limited to him to those uses ; for as in the language of conveyancers, the word 
limit has peculiar reference to the uses, it may be correctly said, that the lands 
have been limited to such and such uses, but it is inaccurately applied to the 
common-law estate. 

(4) These cautious words are proper, whenever a reference is made (as in the 
present instance by the subsequent assignment) to the indenture in recital, so as 
to create a dependency upon it in the operative part. 

(5) In the creation of chattel interests, words of limitation to the personal re- 
presentatives of the mortgagee being useless, (an/e, p. 20), we may omit them in 
reciting a lease which contains them. 

(a) [The purchaser takes the legal estate from the mortgagee in fee, to whom 
the vendor appointed and also released, and quacunque via data the fee passed to 
him. Following out the author's principle, I have marked with inverted commas 
the reference to the execution, ** being as therein mentioned,'' as the subsequent 
recital does not show a compliance with the power further than that it was by 
deed. 
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r *8l 1 ^'^K^) ^^^ ^^® same, on the day of , 'theooe next 

L -1 eD8iiiDg:(7) And whebeas by indentures of lea8e(8) and 
release, bearing date respectively on &o., and made between the said 
^vendor) of the one part, and the (mortgagee) of the other part, for the 
consideration therein mentioned the said (vendor) did appoint and also 
release to the said (mortgagee) and his heirs the said hereditaments, bat 
subject to a proviso for redemption on payment by the said (^vendor) to 
the said (mortgagee) of the sum of £ , with lawful interest for 

the same, on &c. thence next ensuing :(9) And vithxreas by 

r #82 1 ^°^^°^^^B ^^ letae and release, bearing *date respectively &c. 
L -I the release made between the said (mortgagee in fee) of the first 
part, the said (vendor)(lO\ of the second part, and (transferee) (the pre- 
sent mortgagee in fee) ot the third part, for the considerations therein 

(6) [Lawful interest meant then as now, not exceeding five per cent, but in the 
author's period that was the highest rate on any transaction. The nsnrj laws 
have been partially repealed on contracts not relating to land. 6 j 2 & 3 Vict c. 
37, no contract for the loan or forbearance of money aboye lOl. shall, by reason 
of any interest taken thereon or secured thereby, be roid, nor the liability of any 
person borrowing any sum of money as aforesaid be affected, by reason of any 
statute or law in force for the prevention of usury : provided always, that nothing 
herein contained shall extend to the loan or forbearance of any money npon secu- 
rity of any lands^ tenemmtty or heredUamentt, or any ettate or interest therein. By 13 
k 14 Vict. c. 56, the former act is continued to Ist January, 1856. As therefore 
lawful interest varies according to the subject-matter of the security, it is better 
to state the actual rate of interest. The usury laws are now repealed by 17 k 18 
Yict c. 90, except as to existing usury.] 

(7) As it is subsequently stated that the money is still due, it is unnecessary to 
say nere, as many do, that it " was not paid at the time mentioned in the proviso, 
whereby the term became absolute." 

(8) [Although there is a prior term of 1,000 years, the release was well founded 
on a bargain and sale for a year. If the termor had not entered, (thus only hav- 
ing an interesse termini,) the lease for a year gave an estate susceptible of enlarge- 
ment by release ; and supposing the termor to have entered, and thus acquired 
the legal possession of the land for the term, the operation of the lease for a year 
was the conferring of an estate, which (though not the possession) was equally 
capable of enlargement by a release. (2 Co. Lit. by Thos. 502. 2 Bart. Conv. 418.) 

[The mortgage in fee might have been by grant if there had been a particular 
estate suflBcient to render the inheritance an incorporeal hereditment, but the dif- 
ficulty of proving on future occasions the existence of such particular estate at 
the time of the grant, rendered the lease and release expedient.] i 

(9) For the reasons above adverted to, if there be a power of sale annexed to 
this or to the preceding or following mortgage, it need not be mentioned ; not 
being acted on, and being indeed precluded by the present transaction, it is irre- 
levant to the purchaser's title, which is derived from the mortgagor with the 
mortgagee's concurrence, and therefore paramount to the power. 

(10) It is always expedient to make the mortgagor concur in the transfer of a 
mortgage. (2 Cruise, Dig. 108, 3rd ed.) [By so doing he admits the amount due 
upon the mortgage, and precludes any objection on that head, for the transferee 
would otherwise take subject to the state of accounts between the mortgagor 
and his mortgagee. (Matthews v. Walwyn, 4 Yes. 128. Chambers v. Goldwin, 
9 Ves. 264.)] 

[Upon the same principle a purchaser of an equity of redemption should ascer- 
tain and preserve evidence of the state of the accounts between his vendor and 
the mortgagee, and the actual sum owing on ali mortgages between them, and 
should by notice to the latter prevent his tacking any further advances to his 
original security, or making the same available beyond the sum stipulated in it, 
as the limit of further advances, an extent for which the purchaser cannot by 
notice or otherwise prevent the mortgage being available. (Sug. Y. k P. c. 16, 
s. 5, lY. Gordon v. Graham, 7 Yin. Ab. 62.)] 
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meotioned the said hereditaments were conveyed to the said {mortgagee 
party) and his heirs discharged from all former provisoes, but subject to 
a proviso for redemption thereof, on payment by the said {vendor) to the 
said {mortgagee) of the sum of £ , with lawful interest for the 

same, on thence next ensuing : And whebbas by indenture bearing 
date on &c., and made between the said {vendor) of the one part, and 
the said {mortgagee for years) of the other part, for the considerations 
therein mentioned the said {vendor) did further charge the same premises 
to the said {mortgagee) with the sum of £ , ^and lawful p ,r^Q •■ 
interest for the same, as therein mentioned : And whebbas by l- -1 
an indenture, bearing date on &c., and made between the said {vendor) 
of the first part, the said {annuitant) of the second part, and {annuita7hf$ 
trustee) of the third part, for the considerations therein mentioned the 
said {vendor) did grant to the said {annuitant,) out of the said heredita- 
ments, a rent-charge of £ for the term therein mentioned,(ll) 
and did demise to {annuitant's trustee) the said hereditaments, from the 
day next before the day of the date of the same indenture, for the term 
of 500 years thence next ensuing, in trust to secure the said rent-charge, 
but with a power enabling the said {vendor) to repurchase the same, at 
the time and in the manner therein mentioned, on payment to the said 
{annuitant) of the sum of j8 , and all arrears of the said rent- 
charge, ana all costs thereof, and with a proviso for the cesser of the 
said term :(12) And whebbas by indentures of lease and release, bearing 
date respectively on the and days •of , and ^ ^q^ ^ 
made between the said {vendor) of the one part, and the said t. J 
{trustee for sale) of the other part, for the considerations therein mentioned 
the said {vendor) did convey to the said {trustee) and his heirs the said 
hereditaments in trust for sale as therein mentioned, to secure the prin- 
cipal sum of £ with lawful interest to the said {trustee,) and sub- 
ject thereto in trust for the said {vendor :) And whebbas the said prin- 
cipal sum of £ y together with the sum of £ for an arrear 
of interest in respect of the same sums, making the aggregate sum of 
£A., remains due to the said (mortgagee for years) on his said recited 
secu^ties, as the said {vendor and mortgagee) respectively admit :(13) 

^11) It is irrelevant to consider in this recital the rent-charge as a personal an- 
na ity, which so far as it charges the grantor personally it also is. Hence it is 
onlj proper to state the grant of the rent out of the purchased hereditaments, and 
the term created in the trustee to secure it, because it is this grant and demise, 
not the grantor's covenant to pay the annuity, which are connected with the pur- 
chaser's title. These remarks, though sufficiently obvious, are frequently neglect- 
ed. The demise of the term is to a third person, for if to the grantee of the rent 
it would extinguish it. (See Go. Litt. 148, a.) 

(12) It is proper to have this statement, for without this proviso for cesser the 
tenn would exist, notwithstanding the repurchase, and the annuitant's trustee 
would then become a trustee for the vendor, and the term would require to be 
either assigned or surrendered. [See note, post, 96.] 

(13) It is usual to say here " testified by their execution hereof," but this is one 
of those statements which I omit, because they are productive of no effect, being 
involved in the silent operation of the law. Nay it is rendered idle by the suc- 
c^dlng clause. Why apply particular testifications to certain parts of a deed, 
when it ends with the emphatic declaration, *' In witness whereof," (that is of the 
whole deed reddendo tmgula tingulU,) " all the parties hereto have to these pre- 
sents set their hands and seals ?" 
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And whereas the said sqid of £ remaiDS due to the said {mortgagee 
in fee,) with the sum of JC as an arrear of interest in respect of the 
same, up to the date hereof, making the aggregate sum of J6B., as they 
the said [vendor and mortgagee) hereby respectively admit : And 
WHBRBAS the said rent-charge of £ is still payable to the said 
P^Qc ^ {annuitant,) but all arrears thereof have been paid up to the day 
^ J *^of the date of these presents, and he hath agreed to accept the 
sum of £C. as the consideration for the repurchase thereof: And 
WHEREAS the said sum of £ remains due to the said {trustee for 
sale,) with the 'sum of £ for an arrear of interest in respect thereof 

up to the date of these presents, making the aggregate sum of £D., as 
the said {vendor and trustee) respectively admit : And whereas the said 
{vendor) hath contracted with the said {purchaser) for the sale to him 
of the said hereditaments, as hereinafter mentioned, for the sutn of £E. : 
And whereas it hath been agreed that the said several sums so due as 
aforesaid shall be paid out of the said purchase money, in consideration 
whereof the said {mortgagees in fee and for years, annuitant and trustee 
for sale) have agreed to concur in assuring the said hereditaments to the 
said {purchaser,) in the manner hereinafter appearing, [and the said 
{mortgagee for years) hath agreed to assign the said term of 1,000 years 
to the said {trustee for purchaser,) in trust to attend the inheritance of 
the said premises.] Now this indenture witnesseth, that in pursu- 
ance of the said recited agreement, and in consideration of the sum of 
d6A. sterling money to the said {mortgagee for years,) with the consen t 
of the said {mortgagee in fee, annuitant, trustee for sale, and vendor,) 
paid by the said {purchaser) immediately before the execution of these 
presents, in satisfaction of all principal money and interest owing to the 
said {mortgagee for years) on his aforesaid securities, the receipt of which 
said sum of £A. accordingly the said {mortgagee) doth hereby acknow- 
r *R^ 1 ^®^S^' ^^^ ^^^^ ^^ ^^^^ ^^^" release the said {purchaser and 
•- J "^ vendor,) f He the said {mortgagee for years,) by the direction 

It may be observed that these and the following recitals to the same effect are 
commonly termed coruequmtialj because they follow the recital of the mortgage. 

f [The portion of the precedent thas marked is introduced for the purpose of 
assigning the term to the purchaser, and thus merging in the inheritance he, by 
the same conveyance, subsequently acquires. The original precedent assigned 
the term to a trustee for the purchaser in order to prevent the merger, and pre* 
serve the term attendant on and as a protection to the inheritance. The benefit 
of this course has passed away, and the legislative enactment producing the 
change is noticed, post, p. 96.] 

The expression of the intent of the assignment is generally adopted, but it does 
not assist the operation of law which cannot be precluded when a less and larger 
estate come together, and cannot be produced when such estates are separated by 
an intervening estate. 

[In the author's precedents the merger of terms is by surrender^ which was a 
proper mode of producing merger when the conveyance was by lease and release, 
for the purchaser by the operation of the lease for a year had an immediate es- 
tate in reversion, which, though less than the term surrendered, enabled him to 
receive a surrender. (Sug. V. k P. c. 9, s. 2. 2 Bart. Conv. 418). The mode of 
conveyance being now by ^on^ without any previous estate, the merger of a term 
must now be by {unffntnent^ though, if the conveyance of the freehold preceded 
the dealing with the term, it is considered that it might then be surrendered, as 
the vesting of the estates would take place according to tUeir precedence in the 
deed. (1 Co. 174, b.)] 
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of the said {mortgagee in fety annuitantf trustee for sale, and veiidor,) 
DOTH A88IGN UDto the Said purchaser all the said hereditaments, with 
the appartenanoes, which were comprised Id the said term of 1,000 years, 
and which are hereinafter described : To hatb and to hold the same 
hereditaments nereby assigned, with their appurtenances, to the said 
{^purchaser^ and his assigns, to the intent that the same term may merge 
in the inheritance of the same hereditaments hereinafter conveyed to the 
said purcha9er,)'\ And this indbntueb further witnbs- ^ ^g- ^ 
8BTH, *that in consideration of the said sam of JSB. of sterling I- J 
money to the said {mortgagee in fee,) with the consent of the said 
{annuitant, trustee /or sale and vendor,) at the time aforesaid, paid by 
the said (purchaser) in satisfaction of all principal money and interest 
owing to him on his aforesaid security, the receipt of which said sum of 
£B, accordingly the said {mortgagee in fee) doth hereby acknowledge, 
and from the same doth release the said {purchaser and vendor;) and 
also in consideration of the sum of £C. of sterling money to the said 
{annuitant,) at the time aforesaid, paid by the said {purchaser) with 
the consent of the said {trustee /or sale and vendor,) in satisfaction of 
all arrears of annuity due to him on his recited security, the receipt of 
which said sum of £G, the said {annuitant) doth hereby acknowledge, 
and from the same doth release the said {purchaser and vendor ;) and 
abo in consideration of the said sum of £D. of sterling money to the 
said {trustee /or sale,) with the consent of the said {vendor,) at the time 
aforesaid, paid by the said {purchaser) in satisfaction of all principal 
money and interest owing to him on his aforesaid security, the receipt of 
which said sum of £J). accordingly the said {trustee /or sale) doth 
hereby acknowledge, and from the same doth release the said {purchaser 
and vendor ;) and also in consideration of j£E. of sterling money to the 
said {vendor,) at the time aforesaid, paid by the said [purchaser,) 
the receipt whereof, as well as of the payment of the said several 
sums of £,L., jCB., jCG. *and MJ),, making with the sum of r :|cqq -i 
jCB — A, &c., the aggregate sum. of j£E., the said {vendor) doth ^ J 
hereby acknowledge and declare the same to be the full purchase money 
of the said hereditaments, and the fee simple thereof, free from all 
incumbrances, except as hereinafter mentioned {i/ any exceptions,) and 
from the same aggregate sum doth hereby release the said {purchaser ;) 
Hb, the said {mortgagee in/ee,) with the consent of the said {annuitant 
and trustee /or sale,) and by the direction of the said {vendor,) by these 
presents doth grant, belbasb, alibn and oonyet ; and He the said 
{annuitant,) from the said yearly rent-charge of jC , by the like 

direction of the said {vendor,) by these presents doth release, grant, and 
convey ;(14) and Hb the saia {trustee /or sale,) by the like direction of 
the said {vendor,) by these presents doth also release, grant, and convey ; 

t See +, preceding page. 

(14) Tnis release operates by waj of extinguishment. When the rent-charge 
issues out of the purchased premises and other lands, and the former onlj are 
intended to be discharged, this mode should not be adopted, as on principles of 
feudal origin, by which rent-charges are construed strictly, a release of part of 
the lands out of which the rent issues, is an extinguishment of it. (Gilbert, 
Bents, 152. 1 Inst. 147 b.) 



Digitized by 



Google 



74 CORNISH 017 PURCHASE DEEDS 

and Hb the said (vendor,) by these preaeDts, doth grant, release, and 
oonfirm to the said ( purchaser) and his heirs [in his legal ownership, 
r *89 1 *^']»(^^) ^^^ ''^^'^ ^^* MANOR, &o. ^{describe ike parcels,) 
I- -1 together with all rights, royalties, emoluments, hereditaments, 
and appurtenances whatsoever, to the manor or reputed manor, and other 
hereditaments hereby assured, in anywise appertaining, or with the same 
or any of them demised^ occupied, or reputed as parcel of them or any 
part of them : 

[Deeds, supra, 46.] 

To HAVE AND TO HOLD the Said << manor, messuages, lands, and" 
hereditaments hereinbefore described, with their rights, royalties, mem- 
bers, and appurtenances unto the said (jpurchaser) and his heirs, [neyer- 
theless to the uses hereinafter declared concerning the same ; that is to 
say, to such uses ( dower uses, supra, p. 51.)] And each of them the 
said {mortgagee in fee and mortgagee for years, and trustee for sale,) 
as concerning only his own separate acts and defaults, doth hereby for 
himself and his bcirs covenant with the said (purchaser), his appointees, 
r*d01 ^^^'^^^"^ assigns, *that he (M. &c.) hath not made, done, or 
*- -' suffered anything whereby the said hereditaments hereby re- 
leased or any part thereof, can be in anywise incumbered or affected.(16) 
And the said (annuitant) doth hereby for himself and his heirs covenant 
with the said (purchaser,) his heirs and assigns, that he (A.) hath not 
made, done, or suffered anything whereby the said hereditaments or any 
part thereof can remain in any manner subject to the said yearly rent- 
charge of £ , or any arrears thereof, <' or any liability in respect 
thereof/' And the said (yendor)(yi) for himself and his heirs doth 

(15) [Id cases where such coDyeyance as the present is found in an old title, 
and effected by lease and release, the aathor's remark on the parties to the lease 
for a y^ar will assist the scmtinj of it.] 

The bargain and sale must be made bj the person having the legal estate ; and 
when as in the present case thai is vested in a trustee or mortgagee, the material 
point is, that he is one of the lessors. If the eeiiui que trust alone were to attempt 
to demise, no legal estate would be given to the lessee, and the release therefore 
would as such be void. 

The object of joining the cettuif que trust in the bargain and sale is to show that 
the trustee demises by their direction, but this is never necessary ; and where the 
parties to the release are numerous, and brevity is desirable, the person having 
the legal estate of freehold (in this instance the mortgagee in fee) may be the sole 
granting party in this instrument. 

We have seen that a remainder or reversion is transferable by lease and release. 
If therefore an immediate right to the possession be in a termor, (as in this case 
it is in the mortg^agee for years,) no impediment is thereby raised to the operation 
of a bargain and sale by the person having the freehold expectant thereon ; and 
it would be quite incorrect to make the termor bargain and sell, as no interest 
could be derived from him conferring any legal estate by the Statute of Uses. 

(16) Mortgagees and trustees as such are never obliged to enter into a more 
extensive covenant than this. [It is submitted that where a trustee is himself 
also a cestui que trust, there is no reason why he should not to the extent of his 
benefit covenant for title in those cases where such covenants can be asked from 
the cestuis que trust. His being trustee also, so far from relieving him, is just the 
reason why he should be bound to covenant, as the union of trustee and cestui que 
trust in the same person makes him to the extent of the benefit of the beneficial 
owner. (See Wakeman v. Rutland, 3 Yes. 233, 504. Sug. Y. k P., 9th ed., 537. 
24 Law Mag. 110, post] 

(17) These covenants the reader will observe are entered into by the vendor 
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hereby oovenaDt with the said (^purchaser,) his heirs aod assigns, in 
manner ^following, that is to say, that notwithstanding any- ^ ^^^ ^ 
thing made, done, or suffered by the said (mortgagees, trustee L -I 
/or sale, and vendor,) they the said (last-m&fittoned parties,\ or one of 
them, now have or hath in themselves or himself good rignt to grant, 
convey, and assign the premises hereinbefore described in manner afore- 
said, and according to the intent of these presents. 

[Add covenant by vendor /or quiet enjoymeTU, /ree/rom incumbrances 
ana /or /urther assurance, as ante, pp. 63, 70.] 

[And this indsnture lastly witnksseth,(18) that in considera- 

wbo has DO legal interest in the lands, a oironmstance which calls for some exam- 
ination. It has been held that for the covenant to run with the land, there mast 
be a privity of estate between the covenanting parties ; (3 T. R. 393-678, 1 H. 
Bl. 662 ;) but this principle is not regarded in ordinary practice, and the concla- 
sion flowing from it, that the covenantor mast have the legal estate at the time of 
the conveyance is not acceded to bj many gentlemen of eminence. If this result 
of the requisition of privity were tenable, it would as Sir E. Sugden has observed, 
be "truly alarming*' (Y. k P. c. 13, s. 1), as in a great majority of instances the 
legal fee is outstanding when the conveyance is made. But the writer is inclined 
to think that, if a mortgagor or cestui que trust contract to sell the absolute 
interest, the consequence Sir B. Sugden mentions, that the purchaser can call for 
a previous reconveyance to the vendor, does not nec^sarily follow. Surely if the 
purchaser be apprised of the legal estate being outstanding, and the vendor does 
not expressly agree to take a reconveyance of it to himself, there would be no 
ground for such a requisition. Nothing exists at present that the writer is aware 
of from which it can be inferred that the Courts of Equity would admit it, even if 
the purchaser when he entered into the contract was not aware that the legal 
estate was outstanding. If, however, the purchaser offer to defray the expense of 
the reconveyance it might be otherwise, for of course it would then be extremely 
unreasonable in the vendor to refuse a compliance with the demand. But the 
inference which has been commented on is pretty generally rejected ; and the 
prevailing opinion seems to be that, if the legal estate is transferred by the con- 
veyance, the circumstance of the covenantor being only equitable owner is imma- 
terial. This idea, even if erroneous, would probably have considerable influence 
with the courts ; for though the prevalence of a misconception is no argument 
for its adoption, when it is (to use an expression of Lord Ellenborough, 3 M. & S. 
396,) ** a loose and theoretical floating in the minds of men," yet communis error 
fadtjus when it has been made the ground work and substratum of practice. 

[Notwithstanding the author's supposition that covenants by the owner of an 
equitable estate would run with the land, there is still a considerable weight of 
modern decisions leaning to (if not deciding) that at law they would not run with 
the land. (3 Real Property Report, p. 52.) The authorities are discussed at con- 
siderable length in 9 Byth., 3rd ed., pp. 337, 366, but we quote Mr. Preston's 
remark, 3 Ab. 67, as a reason for not entering into the discussion more fully : 
"Purchasers in general attach more value to covenants for title than they are 
worth. Considering tbe property of parties, the chsnce of eventual insolvency, 
Ac, covenants rarely produce the benefit which is expected from them" (here we 
omit the reason advisedly), " and it is apprehended that an objection against a 
title could not be sustained, merely on the absence of the usual and regular 
covenants for title in former conveyances."] 

(18) [The above testatum, inclosed in [ ], was for the purpose of vesting 

the term in a trustee for the purchaser, to keep it existing as a protection to the 
inheritance during the continuance of the term. The alterations in the law have 
rendered it unnecessary that terms, the original reason for which has ceased, 
should be kept on foot, and we have, therefore, altered the former part of the 
precedent to tbe shape it would assume on this head at the present day.] 

As to Attendant Terms, 
[As the doctrine of attendant terms was of great importance in conveyancing, 
and the possession of an existing term frequently saved the inheritance when a 
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iion of the said sam of £B., hereinbefore expressed to be paid to him^ 
he the said ^mortgagee for years,) hj the direction of the said (mortga' 

legal and paramoant title existed, the gettiDg in these long terms was formerlj a 
9ine qua non with purchasers. The author had a note on the subject of terms, 
prepared with that care which the subject demanded, but as the alterations we 
shall presently notice render the learning which had accumulated on the subject 
obsolete, we have abridged the author's note, so as to gi?e such an outline of the 
subject which may be useful to the reader.] 

The doctrine of terms attendant on the inheritance has excited particular atten- 
tion, and been gone into with a minuteness proportioned to its importance. The 
writer will endeavour in a brief survey of the learning to display its true founda- 
tion. It should be premised, and always borne in mind, that the attendancy of a 
term on the inheritance is a result purely equitable; for it is the effect of a mer- 
ger of the equitable interest of the term with the inheritance, in consequence of 
Uieir coalescing in the same person. (Gapel v. Oirdler, 9 Yes. 509.) But when 
there is an intervening beneficial interest between the term and the inheritance, 
the former cannot become attendant by implication of law, but may nevertheless 
by es^ees declaration. 

If we follow up the above principle, another consequence necessarily arrived at 
is, that the inheritance on which tJie term is attendant descends to tne heir, and 
is real assets. (2 Yern. 52, 213.) For the trust of the term being consolidated 
with and drowned in the freehold, it it therefore not an equitable chattel which 
devolves on the heir, but the freehold iUelfj and a present interest. A conclusion 
r*94l ^^^^^ equally holds whether *the term be attendant by express declaration 
1- -i or by implication. 'Hiis observation may show the inaccuracy of speaking 
of the term as real assets. If, however, the purchaser take an assignment of the 
term in his own name, and have the inheritance conveyed to a trustee, the term 
is personal assets ,* for it is so liable at law, and equity cannot prevent its liability. 
(1 Yern. 188. Hard. 48.) 

Let us proceed, secondly, to consider the utUity of the doctrine of atttendant 
terms, and the principles on which the practice of the profession with regard to 
them is founded. The term in the trustee, as already remarked, is the legal 
estate. This alone, therefore, is recognised by the courts of law. Hence Uie 
expression, that every term is at law a term in gross. (1 T. R. V65.) Now, it is 
a maxim In courts of equity, that when there are various claimants with equal 
equity, he who has the legal estate shall be preferred. (1 Bro. P. G. 66. Fran. 
Max. 14. Fon. Eq. 321.) For when an equitable owner has the legal estate 
his title is complete, and as he no longer requires the assistance of the 
courts of equity, and they consequently remain passive, it is evident the other 
claimants must be either excluded or postponed. But if the legal estate be 
acquired without such an equality of equity, then those courts consider them- 
selves no longer bound to continue neuter ; and, therefore, they deprive the per- 
son of the advantages resulting from that step, by making the person obtaining it 
a trustee for those who have an antecedent superior claim. This doctrine is cap- 
able of an easy illustration. Suppose the owner of the fee to have sbld or mort- 
gaged to various persons, none of whom had any knowledge at the time of 
advancing their respective loans, or the payment of their purchase moneys, of the 
prior sales or incumbranei«§. In this case their equities are equal ,* but from the 
courts of equity following the maxim of law, qui prior est tempore potior est Jure^ 
the several claimants are paid according to their priority. (1 Bro. P. G. 66.) But 
let us suppose further, that at the time the first sale or mortgage was made, a 
term was outstanding. That circumstance, by taking from the first purchaser or 
mortgagee his legal estate to the extent of the term, reduces him to a level with 
the subsequent incumbrancers, and leaves him only the advantage of priority ,* 
then if any of the subsequent purchasers or mortgagees procure an assignment of 
the term to a trustee for himself, he immediately acquires precedency. But if 
such purchaser or mortgagee had notice^ at or before the completion of his pur- 
chase, &c., of any prior sales or incumbrances, his equity is no longer equal to 
that of the antecedent claimants, and he is not allowed therefore to shield him- 
self under the legal estate. (2 Yern. 29-81. 2 Atk. 52-347.) 

Hence, when a person is a bond fide purchaser, and is on good grounds assured 
that no notice of any prior incumbrances can be proved against him, and he can 
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gee in fee annuitant tnuteefor sale and vendor^) and at the reqaest of the 
said (^purchcuer,) doth assign to the said (^purchcuet^M irmtee)^ all the 

sabstantiate the title of the term, then unless it is of recent creation, it is even 
advisable to waive all search for incombranceSi and relj on the protection of the 
term ; and when we consider the infinity of incumbranced to which realty is liable, 
the immense advantage of taking an assignment of outstanding terms is instantly 
apparent Crown debts by specialty, though not by simple contract (l Wight 34), 
are indeed the only species of incumbrances which follow the equitable as well as 
1^^ estate into the possession of a purchaser under all circumstances, and 
against which therefore a term in his trustee is unavailing. (King v. Smith, Sug. 
V. k P.) As to the dower of the vendor's widow, it is now held that an out- 
standing term, created bon& fide previously to the accruer of the right of dower, 
and actually assigned to a trustee for the purchaser, is a bar to it in equity, not' 
w%th»tand%ng notice, (Maundrell v. Manndrell, 10 Yes. 246, 259.] Yet, by reason 
of the continuing liability of the lands at law to the claim of dower, it was usual 
to require a fine, till the decision. Mole v. Smith, (I Jac. 490,) which established, 
not merely that the wife's right to dower is barrea so completely that the purcha- 
ser cannot require a fine, but that if she herself be the termor, she is compellable 
to assign. In the case cited, the term vested in her as administratrix. * But al- 
though in respect to other incumbrances a term may be sometimes depended on, 
it is rarely safe to omit the investigations that would otherwise have been made ; 
for constructive notice is of course equally binding on the purchaser, with actual 
notice ; and as the former is of a vague uncertain nature, a purchaser can seldom 
be sure that it cannot be proved upon him. To give even an outline of the doc- 
trine of NOTICE would carry the writer far beyond the proposed limits of this note, 
but as the efficiency of *the assigned term depends on the non-existence of r^og-i 
it, when the purchase is for a valuable consideratloUi he will briefly observe ■- J 
that flying reports from strangers, (Goulds. 147,) a private act of parliament, (2 
Yes. 440,) decrees of the court of equity, (Toth. 46,) [unless registered, 1 & 2 Yict 
c. no, 2 ^ 3 Yict c. 11,] the docketing of judgments, (2 Gha. Ga. 47,) the regis- 
tration of deeds, (without search by purchaser,) (1 Sch. k L. 103,) an act or com- 
mission of bankruptcy, (2 Yem. 599, 7 East, 161,) the mere ^knowledge of a term 
being assigned to attend the inheritance, (Sug. V. k P.,) the witnessing of a deed, 
(1 P. Wms. 393,) do not operate as notice. But public acts of parliament, lie pen^ 
densj [registered under 2 kZ Yict c. 11,] (Toth. 45,) reference in an instrument 
which is essential to the making out of the title of the purchaser to another fact 
or instrument, (1 Gha. Ga. 287,) or sufficient information to put him on his in- 
quiry, (1 Atk. 489,) as knowledge of the legal estate, (2 Free. 137,) or the pos- 
session of the title deeds, (13 Yes. 114,) or of the land itself being in a third per- 
son, (1 Mer. 282,) any of tnese things are notice. 

[In 1845 an act was passed, having for its object the destruction of future terms 
as soon as they become simply attendant on the inheritance, but with a preserva- 
tion of the benefit which before the act could be derived from aU then existing 
terms, as were by express declaration attendant upon the inheritance. Whether 
the act has accomplished its object, and whether terms may not still be prudently 
and beneficially kept on foot for the protection of the purchaser's inheritance, or 
supposed inheritance, remain questions which the courts must determine. At 
present there is a decision which goes far to restore satisfied terms to much 
of their ancient vigour. We will state the act, and then the case decided on it 

[By B k9 Yict c. 112, "An Act to render the assignment of unsatisfied Terms 
unnecessary," attendant satisfied terms are ranged in two classes : 

1st Attendant by expreee declaration on 31st December, 1^45. 

2nd. All other satisfied iQims pretent ot future, 

[As to the second class, which includes all satisfied terms attendant by con- 
struction of law, and also those expressly attendant *after 1845, they are, . j^^^ i 
either on 31st December, 1845, or on their becoming satisfied, absolutely >- -I 
to cease and determine, as to the land upon the inheritance or reversion whereof 
such term shall become attendant as aforesaid. In no case, therefore, can the 
real owner of the inheritance require the assignment of a satisfied term. If such 
a term existed before 1846, he has by the act all the benefit which such an as- 
signment could give him, and, if such term be satisfied and attendant after 1845, 
it has ceased and determined. But it must be observed that the act does not 

' May, 1856.— 6 ^ 
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said hereditaments, with the appurteDances, which were comprised in 
the said term of one thousand jears, and which are hereinbefore de- 
scribed : To have and to hold the said hereditaments hereby assigned, 
with their appurtenances to the said {trustee) henceforth during the resi- 
r *Q^ 1 ^^^ ^^ ^^^ ®*^^ •term of one thousand years, in trust, neverthe- 
I- -I less, to attend the inheritance of the same hereditaments, in 
order to protect it from all mesne incumbrances. (Covenant by the 
mortgagee that he had not incumbered.)] In witness, &c. 



[»98] ♦PRECEDENT IV. 

CONVEYANCE ON A SALE BT AUCTION, BT A DEVISEE IN TRUST FOR SALE, 
AFTER THE DEATH OF CESTUI QUE TRUST FOR LIFE, WITH THE MERGER 
BY AN EXEOUTOR OF THE MOIETY OF AN OUTSTANDING TERM, THE 
OTHER MOIETY OF WHICH HAD MERGED. 

This Indenture, made this, &c., between (devisee in trtist) of &o. of 
the first part, (purchaser) of the second part, and (termor) of the third 
part : Whereas by indentures of lease and release bearing date respec- 
tively on the and days of , the release being made between 

abolish all satisfied terms, but only such as are by express declaration or con- 
struction of law attendant upon the inheritance. If. therefore, a term is not in 
either predicament, a party getting it in without notice may use it against the 
fee. Suppose 0. is a party, believing himself the owner of the inheritance, but 
which, from prior latent mortgages, he is not, he takes an assignment of a satis- 
fied term, not to attend the inheritance, but in trust for his, C.'s, own express be- 
nefit. When the prior incumbrancers assert their rights, is this term to be for 
their benefit, or for G. ? This was in substance the case of Doe d. Clay y. Jones 
(13 Jur. 824), and the court of Queen's Bench decided that this term "was not 
attendant upon the inheritance bj express declaration, there being no such de- 
claration, neither was it by construction of law, for the trust is expressly declared 
in favour of C, who has not the inheritance, and, although he was supposed to 
be entitled thereto, when the deed was executed, that supposition is now proved 
to have been founded on a mistake. That mistaken supposition has no effect 
upon the express words of the instrument." The result was that C, through the 
trustee of the term, recovered the premises in ejectment from the owner of the 
legal fee. It seemed to have been considered by the court that this term would 
have been a satisfied term within the act, if it had been vested in a trustee for 
the legal owner, but no decision on that point was necessary or given. Assuming, 
however, that it would have been so decided, and, therefore, that there is no 
ntility for or possibility of keeping on foot a satisfied term by an express trust for 
the person having the legal fee, yet who will venture to consider and act, as if it 
were absolutely certain that the party has the legal fee ? and will it not, there- 
fore, be expedient, nay, absolutely necessary, that whenever a term (say of 
1,000 years) is a^out to become satisfied and attendant, that its attendancy 
should be prevented, as the Court of Queen's Bench says it may be, by assign- 
ment upon trust for him, the purchaser, by name 7 for although the trust may be 
a nullity where the dettui que trust it the legal owner of the inheritance, yet how 
prudent and convenient will be the caution and help of such an assignment, if, 
as sometimes happens, the legal fee turns out to be elsewhere. The term will 
not, certainly, be even a shield, while the supposed inheritance fronts it ; but if 
that vanish by the appearance of the real legal fee in some one else, the term will 
then become a sword, keeping off* the legal fee, for at least the residue of a mil- 
lenium. (See Doe v. Price, 16 M. k W. 603.)] 
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{testator^i vendor) of *the one part, and {testator) since deceased ^ ^^^ ^ 
of the other part, for the valuable ooDsiderations therein ex* ^ J 
pressed the hereditaments hereinafter described were conveyed to and to 
the use of the said {testator) and his heirs, but subject as therein men- 
tioned to a rent-charge of £ to {annuitant) during her life : And 
WHBRBAS the said {annuitani) died sometime in the year , and the 
arrears of the said rent-charge were paid up to her death : And 
WHBEEA8(1) the said {testator) by his will dated , and duly executed 
and attested,(2) devised the said hereditaments to the said {trustee) and 
to ^{another trustee,) since deceased, and their heirs,(3) upon r^e^nn-i 
trust as therein mentioned for his testator's son for his life, I- -I 

(1) If these recitals be omitted, as they may be without impropriety, the deed 
will commence with the recital of the testator's seisin, as infra. The chief reason 
for inserting the recitals is to preserve presamptive evidence of the discharge of 
the annaitj. 

" Wherbas {testator)^ late of &c. [(if a wiU before 1838), being at the date and 
execution of his will hereinafter recited, and so continuing to the time of his 
death, seised in fee of all the hereditaments hereinafter described, did by such 
will bearing date &c.l {\f a wiU made after 1837), [being at the time of his death 
hereinafter mentioned seised in fee of all the hereditaments hereinafter described, 
did by his will bearing date Ac, and duly executed and attested."] 

(2) [In reciting wills made prior to the operation of the Wills Act of 1837, 
when a continuous seisin to the death was necessary in order to pass real estate, 
it is usual to state that the seisin of the testator continued f^om the making of his 
will until his death, for if the continuity of the seisin were broken, even for a mo- 
ment, the will would be revoked. Hence, some gentlemen emphatically say, So 
continuing without intermUtion^ j'C, but the word " continue" of itself negatives an 
interruption of the seisin. It is also usual to state that the will was *' duly exe- 
cuted and attested for passing freehold estates by devise," as a will might be duly 
executed and attested but not for passing realty. 

[The alteration made by the Wills Act render it unnecessary to state any other 
seisin than at the death, or to state any other than a due execution and attesta- 
tion, as a will so executed and attested will operate on both descriptions of es- 
tate. The clauses of the act are as follows : — 

[1 Vict. c. 26, s. 23, no conveyance or other act made or done subsequently to 
the execution of a will of or relating to any real or personal estate, except an act 
by which such will shall be revoked as aforesaid [i. e. marriage or destruction of 
the will], shall prevent the operation of the will with respect to such estate or in- 
terest in such real or personal estate as the testator shall have power to dispose 
of by will at his death ; and (s. 24) every will shall be construed with reference 
to the real and personal estate comprised in it, to speak and take effect as if it 
had been executed immediately before the death, unless a contrary intention shall 
appear by the will. 

[And the execution of a will is to be by a signing at the foot or end thereof by 
the testator, or by some other person in his presence and by his direction, and 
such signature shall be made or acknowledged by the testator in the presence of 
two or more witnesses present at the same time, who shall attest and subscribe 
the will in the presence of the testator, but no form of attestation shall be neces- 
sary (s. 9). See as to position of signature 15 k 16 Vict. c. 24.] 

(3) [Devises to trustees sometimes assume the form of being **to A. and B., 
and the mrvivar of them and his heirs" the intention being tO' express the result of 
a joint tenancy in fee, viz. that the survivor takes the fee. The legal reading of 
such a limitation is to give A. & B. a joint tenancy for life, with a remainder iu 
fee to the survivor, who not being an ascertained person renders the remainder 
contingent The effect of a remainder being contingent was that it possessed no 
capacity for legal transfer, and the only way in which a conveyance would ope- 
rate on it was under the doctrine of estoppel. The author in a precedent framed 
by him to show the difficulty caused by such a form of devise, and the mode of 
obviating it where the inheritance consequent upon a destruction of the remain- 
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r»10n ^^^ *^^ ^^® decease upon farther *trn8t that they the said 
L J trustees or the survivor of them should, as soon as conveniently 
might be after the death of his said son, sell the said hereditaments 
r*lfi91 *®^*^®^ ^J P^Wic auction or by private contract, and together 
I- J or in parts, for the best price that could be got for the same : 
and the said testator directed that the money arising therefrom should 
be paid to the said trustees or the survivor of them, and that the receipts 
which should be given by them or him for such money should be a legal 
rtcio^l discharge to the person or persons paying the same :(4) *And 
I- J WHsasAS the said {testator) died some time in the year 

der bj surrender of the particular estate for life could be readily obtained, re- 
marked : 

" This was the devise in the well-known cases of Vick v. Edwards, (3 P. Wms. 
872.) Its effect was determined by that case to be, that the trustees took an es- 
tate for life with a contingent remainder in fee to the survivor. Mr. Feame has 
controverted the conclusion, and contended in an elaborate argument that the 
devise passed in fee [which the author controverted in his Essay on Remainders, p. 
227,] but admits * that the general practice of the profession militates with the 
authority of Lord Talbot, though supportable it is apprehended by the strongest 
arguments, and, under devises similar to that which has been discussed, it is gene- 
rally deemed safe to take a title from the trustees alone with a lease and release.' " 
p. 232. Mr. Preston says (3 Ab. 261,) " It may be assumed to be a clear proposi- 
tion, that under a mere simple gift to the survivor of two persons the interest will 
be contingents So in a deed a gift to two and the survivor and the heirs of the 
survivor, or to two and the heirs of the survivor, would place the inheritance in 
contingency, though the immediate freehold may be vested. The same rule ex- 
tends to gifts in wills, unless there are circumstances to call for a different inter- 
pretation. It is on the authority of Mr. Feame rather than on the decision of Lord 
Talbot, that we must consider the devise in Tick v. Edwards, as sufficient /rom the 
nature of the trtutt to render the fee vested instead of being contingent, an opinion 
now very general and almost universal." 

[The difficulty on the subject of such a devise Is now removed by the 8 & 9 
Vict. c. 106, which makes a contingent interest disposable by deed, whether the 
object be or be not ascertained, (ante p. 15.)] 

Unless there are peculiar circumstances making the case an exception to the 
general rale, a devise In trust for sale carries the fee, without any limitation to 
the heirs of the devisee. (Doe v. Willan, 2 B. & Aid. 84.) 

[By the Wills Act, s. 30, where any real estate (not being a church presentation] 
shall be devised to any trustee or executor, such devise shall be construed to pass 
the fee, or other the testator's estate or interest, unless a definite term of years, 
absolute or determinable, or an estate of freehold, shall be given expressly or by 
implication. 

[And to secure the certainty of the estate taken by the trustee upon trusts of 
indefinite duration, sect. 31 enacts, that where any real estate shall be devised to 
a trustee without any express limitation of the trustee's estate, and the beneficial 
interest shall not be given to any person for life, or such beneficial interest shall 
be given to any person for life, but the purposes of the trust may continue beyond 
such person's life, such devise shall be construed to vest in the trustee the fee 
simple or other the testator's whole legal estate, and not an estate determinable 
when the purposes of the trust shall be satisfied.] 

(4) Sometimes the recital adds " and exempt the purchaser or purchasers of 
the said premises from all necessity of looking to the application of his or their 
purchase money." This clause is of course in the original trusts, but it may at 
least be omitted in the recital of them, as its effect is included in the trustee's 
power of giving receipts. 

It does not always follow that the purchaser is obliged to look to the applica- 
tion of his money when the trustee is not expressly authorized to give receipts. 
The general mle is„that if the trusts are definite and specified he is obliged, other- 
wise not (2 Cha. Ga. 221. Show. 313. 1 Eq. Ga. Ab. 358. 3 Mer. 310.) 

[See further, on the subject of obligation to see purchase money applied, end 
of this Precedent, post, 108.] 
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withoot having altered or revoked his said will,(5) which has been 
proved by the executors thereof in the VPrerogtUive Court of Canter* 
huri/^ : And whbbsas the said testator s sou died on the day of 
:(6) And whibbas the said (deceased, trustee) died on , 

whereupon the legal estate in the whole of the hereditaments survived 
to the said {present trustee):(l) And "("WflBBBAS the said rmiQdr] 
{trusieey) as such surviving trustee, caused the said heredita- ^ -I 
nients to be put up for sale by public auction at , in the county 

of I at which the said {purchaser") attended [by his agent,] and 

having bid the sum of £ for the purchase of the said hereditaments 
as hereinafter expressed, was declared the highest bidder for the same, 
and then paid down the sum of £ as a deposit. (8) Now this 

Indbnturb witnbssbth, that in pursuance of the said contract, and in 
consideration of the sum of £ of sterling money, (as to the sum of 

£ part thereof, already paid by the said {purMiser) by way of 

deposit as hereinbefore mentioned, and as to the sum of £ residue 

thereof, to the said {trustee) paid by the said {purchaser) immediately 
before the execution of these pre8ents,^ in full for the absolute purchase 
of the said hereditaments, and the fee simple thereof free from all incum- 
brances, « (except the land tax charged thereon, amounting to the sum 
of £ per annum," ante, p. 69), the receipt whereof accordingly the 
said {trustee) doth hereby acknowledge, and from the same, by virtue of 
the before-mentioned powers, doth also release the said {purchaser). He 
the said {trustee), as such ^surviving trustee, by these presents r«i Ag-i 
DOTH grant, alien and convey unto the said {purchaser) and his L J 
heirs, All, &c., together with all and singular the appurtenances to the 
said hereditaments, or any of them, or any part thereof. \J)eeds, doc,, 

(5) The form which this consequential recital assumes with some gentlemen, 
who, instead of stating the probate of the will in a particular court as an independ- 
ent fact, mention it as a medium of proof th&t the will has not been revoked, seems 
objectionable. The least reflection shows that the proof is unsatisfactory, and by 
consequence the statement unscientific. For the will might, [if before the Wills 
Act,] be revoked, so far as the devise of the lands in question is concerned, by a 
conveyance and reconveyance : — by a conveyance to uses, in which the grantor 
takes the resulting use, (Dy. 143 b,) nay, at law, even by a mortgage in fee, (I 
Vem. 129,) [or by a will relating solely to realty, and not requiring proof, a means 
of revocation still existing in modern wills.] 

(6) The trustees could not execute the trust during the life of the tenant for 
life : they could, however, have made a valid sale with his concurrence. It is 
incorrect to say here, as under similar circumstances is sometimes done, " where- 
upon the said remainder in fee, upon trust to sell, came into possession," — if, as 
is assumed in the present instance, the legal estate is from the nature of the pri- 
mary trust for the tenant for life in the trustees from the beginning. For then 
his death is only the period at which the trust for sale is called into active opera- 
tion. 

(7) It is scarcely necessary to inform the student, that the dry legal estate of 
the trustee possesses the same legal properties as when clothed with the beneficial 
interest, and consequently the devise to the trustees gave them a joint estate, 
which on the death of one of them survives to the other. 

(8) When trustees, having a power to sell as they think fit, sell by auction, 
that fact should always be recited, because It is desirable to raise every presump- 
tion in favour of the fairness of the transaction ; and the publicity of the auction 
carries with it that presumption far more strongly than a private contract. [But 
see Sanderson ▼. Walker, 13 Yes. 602.] 
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supra, p. 46.] To have and to hold the said hereditaments herein- 
before described, with the appurtenances, to and to the use of the said 
(^purchaser) and his heirs :(9) And the said (trustee), for himself and 
his heirs, doth hereby covenant with the said (purchaser), his heirs and 
assigns, that he, the said (trtistee), hath not made, done or suffered 
anything whereby the hereditaments hereby conveyed or any of them, 
or any part thereof, can be in anywise encumbered or affected : And 
WHEREAS a term of 1,000 years in the said hereditaments was created 
by an indenture bearing date on or about , and expressed to be 

made, &c., and after divers mesne assignments and assurances the same 
term was ultimately, by an indenture bearing even date with the herein- 
before recited indenture of release, and expressed to be made, &c., 
assigned to (A, B., the deceased co-trustee), in trust for the said (testator), 
deceased, and his heirs, and to attend the inheritance :(10) And 

r*10fi1 ^^^^^^^ ^^® 8*^^ (-^* ^0 ^y *^^^ ^^^h bearing date, &c., ap- 
L J pointed the said (present termor) his executor and residuary 
legatee, who has proved the said will in the court of : And 

WHEREAS the said term of 1,000 years in a moiety of the said heredita- 
ments merged in the freehold thereof under the devise to the said 
(trustee and deceased trustee, the termor') in the hereinbefore recited will 
r*1071 ^^ *^® ^**^ (testator),(ll\ but the said *(purchaser) is desirous 
L -'of having the said term m such of the said hereditaments as it 
now exists surrendered or assigned to him, which the said (termor) at 
the request of the said (trustee) hath agreed to do : And this Indenture 
TUETHER WITNESSETH^ that in pursuancc of the same agreement, and in 

(9) Since the declaration of nse is legally identified with the common law estate, 
this compendious mode of framing the habendum is conceived to be not onlj 
neater, but more accurate than when it is followed by a distinct declaration of 
use to the purchaser. 

(10) This condensed mode of reciting the creation and devolution of the term 
attains the proposed object (the delineation of the title to itj as well as the prolix 
mode at present in vogue. 

(11) The general principle on which the whole doctrine of merger is founded is 
the incompatibilitj of two estates of unequal quantity cotemporaneously existing 
in the same individual, whence the general deduction, that when a minor estate 
meets a larger, the former coalesces with, and becomes extinguished in the latter. 
(3 Lev. 437.) To this rule there are some exceptions, which this is not the place 
to mention ; we shall, however, notice one of them as relevant to the circumstance 
before us. Before the Statute of Uses, the legal freehold which was conveyed to 
a trustee did not extinguish in equity any terms which might be beneficially vested 
in him (But Go. Lit. 338 b. :) it did, however, at law, and consonant to the re- 
semblance between trusts and uses in their fiduciary state, it is clear that at law 
a perfect merger of a term is produced when it coincides with the dry legal free- 
hold in a trustee. And when the term itself is like the freehold stripped of usu- 
fhictuary ownership, equity can exercise no control over the effect of their recip- 
rocal relation, and the extinguishment is complete. 

[The cause of the merger of the term as to a moiety of the hereditaments, the 
subject of this Precedent, arose from the term having been assigned to a person 
as trustee for the testator, to whom with another he subsequently devised the fee 
simple on trusts. This was of course unintentional and improper, and if the ter- 
mor had been the sole devise in trust there would have been a complete merger of 
the term. The termor having but one co-joint-tenant the merger was to the ex- 
tent of a moiety only ; for although joint tenants are per my et per tout^ yet for 
several purposes they have each an undivided moiety, of the whole, though not 
the whole of an undivided moiety.] 
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ooDsideration of the premisesi he the said (termor'j as such ezeoator of 
the said (^former triutee^ as aforesaid, and at the request of the said 
(trustee), doth surrender and also a8Bign(12) to the said {purchaser) such 

(12) [As to the operation of a surrender to a grantee without anj previous 
estate, see ante, p. 86.] 

Words of assignment are added when there is cause for apprehending that the 
instrument may fail as a surrender in consequence of some outstanding interven- 
ing interest. Even then, however, they should seem to be superfluous, for it is 
settled that an instrument purporting only to be a surrender may, though void as 
such, enure as an assignment. ^Shep. Touch. 308.) And the term would, of 
course, attend the inheritance by implication. If any state of circumstances can 
arise which would give birth to the question, whether the omission of an express 
assignment by way (as it were) of further assurance is material, it would be, the 
writer conceives, when the instrument fails as a surrender by reason of an inter- 
vening interest in a third person, "^and its operation as an assignment r«iAQi 
will alone affect an equitable bar of the vendor's wife. In the spirit of *- -* 
existing decisions (supra) he should think it doubtful whether, as the term was 
not relied on by the purchaser, it would not be set aside as against the wife, in 
the same manner as if it had been left in the vendor's trustee. 

At to the Obligation of seeing to the Application of Purchase Money (ante, p. 103.) 

[The ruUs of equity obliging a purchaser to see to the application of bis pur- 
chase money, in cases where the party selling is not expressly authorized to give 
' receipts, does not seem settled to the satisfaction of the profession. It is to the 
writer's mind an anomaly that the party who has been entrusted with power to 
sell should not be the party to give a discharge to the person purchasing. The 
rule appears to be as stated by the author (ante, 102,) that where the objects of 
the trust are defined and certain, the purchaser must see to the application ; but 
if they are of an indefinite nature he is discharged by payment to the trustee. 
Indefinite trusts are generally where debts and legacies are charged upon the 
estate. In such cases a purchaser is discharged by payment to the trustee or 
executor, for the ascertaining and payment of the debts is an indefinite trust ; 
and although the charge of legacies is a defined trust which a purchaser could 
see the performance of, yet the impracticability of his seeing to the payment of 
the primary charge of debts absolves him from concern as to any part of the trust 
fond. (Eland v. Eland, 4 M. A; G. 420.) 

[The principal difficulty in these cases arises from the purchaser having notice 
that the debts had been paid, or that there were no debts, and then it was a ques- 
tion whether an ulterior trust for paying legacies is to concern the purchaser for 
the due application of bis purchase money. 

[The question may arise both as to personal and real estate, but it must always 
be borne in mind that as to personal estate the executor is complete owner for 
sale and discharge, and that a purchaser from him as executor is never concerned 
to see to the performance of any trusts. Always, however, excepting r«iAQ-| 
*firaud and collusion between the executor and the purchaser, and that >- ^ 
the latter is free from notice that the executor is dealing with the property in 
breach of his duty. (Ewer v. Oorbett, 2 P. Wms. 148. Hill v. Simpson, 7 Ves. 
152.) The executor's power is for the purpose of administering the estate, and as 
he is the only party so empowered, a purchaser dealing with him bona fide is 
completely discharged by payment into his hands. A purchaser need not, and 
should not make any inquiries as to debts or the motiva of the sale, unless there 
are circumstances exciting reasonable suspicion that a breach of duty is intended 
(Page V. Adam, 4 Beav. 269,) and a vendor should not answer if any inquiry be 
made. 

[With respect to real estate, it must be recollected that there is no administering 
hand, but vendors are either trustees or beneficiahowners, A purchaser must there- 
fore see that the former are empowered to discharge him, or, if not, that his pur- 
chase money is properly applied. As to owners, he must procure the discharge 
of every person having any certain charge on the estate. If the trust be for pay- 
ment of debts, then a purchaser is absolved if be purchase bond fide, and, as it 
was said, without notice that there are no debts. If in addition to the charge of 
debts, legacies are added, the latter do not concern the purchaser, because the 
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of the hereditameats hereinbefore described, as are comprised in the said 
term of 1,000 years, and not merged as aforesaid : To the intent that 

charge of debts absolved him. But the charge of legacies seems to cause this 
peculiarity, that though the purchaser have notice that there are no debts, yet he 
is not bound to see the legacies paid. In Forbes v. Peacock, (1 Phil. 717,) Lord 
Lyndhurst, C, negatived the importance of notice to a purchaser that the debts 
were paid, only limiting the proposition by not determining what would be the 
decision if the purchaser knew there were no debts at the teetator'e death. His lord- 
ship said, " The estate being charged in the first instance with the payment of 
debts, the purchaser was not bound according to the general rule to see to the 
application of the purchase money. If indeed he had notice that the vendor 
intended to commit a breach of trust, and was selling the estate for that purpose, 
he would by purchasing under such circumstances be concurring in the breach 
of trust, and thereby become responsible. (Watkins v. Gheek, 2 Sim. A; St. 99. 
Balfour t. Welland, 16 Yes. 151. Eland v. Eland, 4 My. k 0. 429.) But assum- 
r*110l ^°^ ^ ^^ ^^^ ^'^^ relied on in this case amount to notice that the *debt8 
^ ^ hi^ been paid, yet as the executor had authority to sell, not only for the 
payment of debtSy but also for thepurpoee of ditlribution among the residuary lega- 
tees, this would not afford any inference that the executor was committing a breach of 
trust in selling the estate^ or that he was not performing what his duty required. 
The case then comes to this, if authority is given to sell for the payment of debts 
and legacies, and the purchaser knows that the debts are paid, is he bound to see 
to the application of the purchase money ? I apprehend not" 

[The reason of this decision seems clear, on the ground that whenever an inde- 
finite trust is created, a receipt clause is implied^ not on account of the actual per- 
formance of the trust, but that the language of the trust furnishes the testator's 
intention that the trustees should have a power to discharge purchasers. When 
onoe such a clause is implied from the language of the will, it is the same in efifect 
as if the clause were actually written in the will, and no series of events can affect 
the construction which the very language bears. (See the principle very clearly 
put, Dart's Vendors and Purchasers, p. 283.) 

[The subject has been recently elucidated by some remarks made by Lord St. 
Leonards, in Stroughill v. Austey, (16 Jur. 676.) It was not necessary for any 
decision upon the point, but his lordship reviewed the cases upon the subject, 
and, it is thought, satisfactorily settled the question. Taking up the case of 
Forbes v. Peacock, and the note to the report of it (I Phil. 722,) which implied 
that Lord Lyndhurst did not mean to decide that if there were no debts at the 
testator's death, the purchaser was not bound to see the money applied, Lord St. 
Leonards proceed^, " Now I cannot follow that distinction. The case must stand 
upon one of two grounds; either it is unimportant that the purchaser should 
know that there are no debts, and then, upon principle, it would be indifi^rent 
whether there were no debts at the death of the testator, or no debts at the time 
of the purchase ; or — and this is a ground which is more satisfactory, and which 
is open to none of these ambiguities — it must stand upon this, that when a testator 
charges his estate with d^ts and legaciesy he has shown thai he means to entrust his 
r*llll ^'^^^^^ ^^ ^^ power of receiving the moneys because there may *be debts, 
^ -■ He has anticipated that there will be debts, and provides for the payment 
of them. It is therefore by implication a declaration by the testator that he 
intended to entrust the trustees with the receipt and application of the money, 
and not to throw an obligation upon the purchaser at all. The intention does not 
cease because there are no debts. That remains just as much if there are no 
debts, as if there are debts, because the power arises from the circumstance that 
the debts are provided. for, but the power does not cease because there are no 
debts, it being in the very creation of the trust a clear indication amounting to a 
declaration by the testator that he means, and the nature of the trusts shows he 
means, that the trustees are alone to receive and apply the money. In that way, 
all the cases would be reconcilable, and they would stand upon one footing, 
namely, that if a trust be created for the payment of debts and legacies, the pur- 
chaser shall in no case be bound to see to the application of the purchase money. 
That would be a consistent rule on which every body would be able to act : it is 
a sensible rule and is authorized by the words, and draws none of those fine dis- 
tinctions which embarrass courts and counsel in advising upon cases, and leads 
to litigation." 
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the same term may be forthwith merged in the freehold of the same 
hereditaments, and that until snch merger shall be legally effected the 
said term shall remain in the said (^purchcuer) in trust to attend the 
inheritance. 

[Add covenant by termor that he has not incumbered, ut supra, p. 
lOo.] 

In witness, &c. 



PRECEDENT V. 



CONVEYANCE BY DEVISEES IN TRUST UNDER THE DIRECTION OF THE 
VENDOR (a cestui QUE TRUST AND VESTED REMAINDER-MAN,) SUB- 
JECT TO AN EQUITABLE ANNUITY FOR LIFE, AND ACCOMPANIED BY 
THE RELEASE OF A RIGHT OF DOWER, AND THE ASSIGNMENT OF AN 
OUTSTANDING TERM. 

This Indenture, made &c., between (^trustees) of &c., of the first part, 
the said {yndow and one of the ^trustees) of the second part,(l) r^iri-ioT 
{cestui que trust and remainder-man) of the third part, [termor^ L J 
of the fourth part, (^purchaser) of the fifth part, and {dower trustee) of 
the sixth part : Whereas {testator^) late of , deceased, being at the 
datef and execution of his will hereinafter recited, and so continuing to 
the time of his death, seised in absolute fee simple by purchase for a 
Taluable consideration of the hereditaments hereinafter described, did by 
his will, bearing date , and duly executed and attested, devise to 
the said {one of the trustee^ and A. B., and his then wife the said , 
and their heir8,(2) All the said hereditatments, in trust to receive the 
rents and profits thereof during the life of the said testator's sister (who 

(1) The widow is again made a party, becanse she acts in two capacities, trus- 
tee and dowress. 

f [If the will were made after the operation of the Wills Act (1837), recite as 
aii/e,p. 99.] 

(2) The trustees are not required bj the nature of the trust to take the whole 
\t%tA fee, bnt only an estate during the life of the annuitant. And the strict legal 
efifect of these words m a devise Uke the present is now sufifered by the courts of 
law to be controlled by the nature of the trust, — a strange but established 
anomaly. (See 1 Eden, 119. 1 Burr. 222. 3 T. R. 41. Stanley v. Stanley, 16 
Ves. 491.) 

[It is not clear whether these cases are affected by the Wills Act (s. 30), which 
enacts that every devise to a trustee shall pass the fee simple, or the testator's 
whole estate, urdua a definite term of years, absolute or determinable, or an estate 
of freehold, shan)e g^ven to him expressly, or by implication, 

[This section is not limited to cases of a devise to trustees without words of 
limitation, for it says every devite. Then is not such a devise as in the Precedent 
one where by implieation an estate of freehold is given 7 The decisions on the 
subject seem as applicable since the act as before, because the grounds for im- 
plying an estate only commensurate with the duties are just as good now as then. 

[The 3 1st section is confined to cases where the devise is vnthout any exprew 
Umtation of the etiaie^ and therefore seems inapplicable to this case, where an ev- 
pre$9 estate is given. For a like reason the 28 sect does not apply, as that refers 
to devises without any words of limitation,'] 
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r'*'ll31 ^^ °^^^' l^^Dg,) aod pay her *aD annuity of £ , and after pay- 
l- -J ment of the same as therein mentioned, upon trust as therein 
expressed for the said testator's son (party hereto) until he 

should attain the age of twenty-one years ; and when he should have 
attained that age the said {testator) devised the said hereditaments to his 
said son and his heirs :(8^ And wheesas the said testator by a codicil 
bearing date , and liKewise duly executed and attestedy(4) revoked 
r*ll41 ^^^ aforesaid devise to the said A. B., and declared that *the said 
I- -J {trustee and vndofo) should alone be trustees for the purpose 
aforesaid, but in all other respects confirmed his said will : And whereas 
the said testator died soon after the execution of the said codicil, without 
having revoked the said will or codicil (except as aforesaid,) and the same 
were on &c., proved in the court : And whereas the said {the 
9on) attained twenty-one years on, &c., and hath since contracted with 
the said {purchaser) for the sale of the said hereditaments, free from all 
incumbrances (except as hereinafter mentioned [i/ any,]) for the sum of 
£ , and it was agreed that the said hereditaments should be sold, sub- 
ject to the aforesaid annuity of £ , the said {purchaser) being indem- 
nified therefrom by the bond of the said {son) :(5) And whereas the 
said {trustees) have at the request of the said {807i) agreed to concur herein, 
to convey the legal estate in the said hereditaments so vested in them as 
aforesaid(6) to the said purchaser to the uses hereinafter limited ; and 
the said {widow) at the like request hath also agreed distinctly to re- 
lease any right to dower in the said hereditaments which may have 
r»ll'il *^^'^®^ ^ ^^' ^ widow of the said {testator) *decea8ed :(7) Now 
■- J this indenture WITNESSETH, that in consideration of £ of 
sterling money paid by the said {purchaser) to the said {son, vendor,) 

(3) If the devise had been merelj to the trustees and their heirs until the son 
obtained 21, and then to him, he would have taken a vested remainder expectant 
on their estate, which would have been but a chattel interest, in consequence of 
its being bounded by fixed determinate limits. (I B. A; G. 721. 2 Brod. k B. 349.) 
And in the present instance it should seem clear that the trustees would not be 
held to take a base fee determinable bj a shifting or executory devise in the son, 
bat either a chattel interest, or, at the most, an estate /nir auter vie^ that being all 
which the trust requires. Hence, the son on attaining 21 took an equitable inte- 
rest in possession, subject to the annuity, and a legal vested remainder expectant 
on the chattel real or descendible freehold of the trustees. 

(4) This statement is proper, for it has been held that everj will and every 
codicil must be separately attested by three witnesses. (Rep. F. Holt, 742.) 
When a codicil is written on the same sheet of paper with the will, the attesta- 
tion of the codicil by three witnesses establishes the will, though not duly exe- 
cuted. (16 Yes. 167. 1 Yes. & B. 445.) 

[And the Wills Act has not made any alteration in this respect Biddies t. 
Biddies, 3 Curt. 468.] 

(6) We have already seen, that if the annuity had been a l^al rent-charge, 
this purpose could not have been efifected by her releasing the ^chased heredi- 
taments only. 

(6) A good title could not be made without the concurrence of the trustees, as 
they retain the legal estate during the life of the annuitant. 

(7) Some gentlemen would add here, " but which hath not been assigned to 
her." We may omit this statement, for as the assignment completes the legal 
title of the dowress, and she has thereupon an actual estate (Gilb. Ten. 26), 
which is not releasable as a right to the owner of the inheritanoe, the fact which 
it expresses is evidently involved in the description of the subject-matter,- 
right to dower. 
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immediately before the execution of these presents, in full for the pur- 
chase of the hereditaments hereinafter described, and the fee simple 
thereof, free from all incumbrances (except as hereinafter mentioned,) 
the receipt whereof accordingly the said (vendor) doth hereby acknow- 
ledge, and from the same doth release the said ( purchaser y) Thby the 
said (tru9i€es)(S) as such devisees in trust as aforesaid, at the request of 
the said (yendory) by these presents Do grant, alien, and convey, and the 
said (vendor) DoTH grant, alien, convey, and confirm, and the said (widow,) 
in respect of any right of dower which may have accrued to her as afore- 
said, by these presents Doth '*'release(9) and confirm unto the said r:|e||g-i 
(purchaser) and his heirs, L -I 

All (parcels,) 

(Appurtenances, and deeds, supra.) 

(Dower uses, as ante, p. 49, if required, if not,) 

To HAVE AND TO HOLD the Said hereditaments hereinbefore described, 
with the appurtenances, to and for the use of the said (purchaser) and 
his heirs. 

And each of them the said (trustees) as such trustees as aforesaid, and 
also the said (dowress) as such dowress as aforesaid, doth hereby for him- 
self and herself, and his and her heirs covenant with the said (purchaser,) 
his heirs and assigns, that he or she hath not made, done or sufferea 
anything whereby the said hereditaments hereby conveyed, or any part 
thereof, can be in any manner incumbered or affected. 

And the said (vendor) doth hereby for himself and his heirs covenant 
with the said (purchaser,) his heirs and assigns, that notwithstanding 
any thing made, done or suffered by the said (trustees, dowress, testator 
or himself,) except as hereinafter excepted, they the said (trustees or ven- 
dor,) or one of them, have or hath good right to convey the same here- 
ditaments in manner aforesaid, and according to the intent of these 
presents. 

And that it shall be lawful for the said (purchaser,) his heirs and 
assigns, at all times hereafter peaceably to possess and enjoy the same 
premises, with their appurtenances, and to receive the rents and profits 
thereof, without any interruption or disturbance from *the said r*i|>Ti 
(trustees or vendor,) or any person or persons lawfully or equit- L J 
ably claiming any interest in the said hereditaments, or any of them, or 
any part thereof, through, under or in trust for the said (trustees) or any 
of them, or the said (testator) deceased, except as hereinafter excepted. 
And that free from all other interests, titles, liens, or other incumbrances 
occasioned or suffered by the said (trustees, vendor or the said testator,) 

{%) The nominal consideration to the trustees is omitted. It has no effect 
titber at law or in equity, except in the case of a bargain and sale, of which a 
Taluable consideration continues to form the essence, or when it alone prevents 
a resulting use on a conveyance operating by transmutation. By omitting the 
nominal consideration no apparent incongruity is introduced in the deed, for it is 
in point of fact, in consideration of the purchase money which is paid to the ven- 
dor, that the trustee conveys, and there is no reason why the real motive should 
not be the ostensible one. 

(9) As the interest of the widow is a mere right, not an estate, this release 
operates by way of extinguishment. Had the dower been assigned to her she 
could only have surrendered. 
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or any person or persons lawfully or equitably olaiming any interest in 
the said hereditaments, through, under or in trust for them or any of 
them, or by their or any of their means or default (except in respeot of 
the aforesaid annuity of £ .) And also that they the said (trusUea 
(Mid vendor) and their heirs, and every one rightfully olaiming or to 
claim any interest at law or in equity in the said premises, or any part 
thereof, under or in trust for them or any of them, or the said {testator) 
deceased, shall {covenant for further assurancef ut mpra, p, 70.) 
In witness, &o. 



PRECEDENT VI. 



CONVEYANCE BY TENANTS IN COMMON AND THEIR WIVES, (DOWABLB 
BEFORE 1834, WITH THE CONCURRENCE OF AN ANNUITANT, AND 
ASSIGNMENT OF A MORTGAGE TERM, COMPRISING OTHER PROPERTY 
OF THE VENDORS. 

This Indenture, made, &c., between {husband of one tenant in 
r*1181 ^^^^^^ ^^^ ^^ ^^^®j *^^ (husband *of other tenant in 

L -I common) and his wife, of the first part, {executor ofmorU 

gagee) of the second part, {annuitants husband ana hersdf) of the 
third part, {^purchaser) of the fourth part, and [dower trustee^ if required) 
of the fifth part : Whereas by an indenture(l) bearing date on &o., being 
so far as the same is grounded on a bargain and sale bearing date the 
day next before the day of the date of the same indenture, a release of 
the hereditaments hereinafter described,(2) and made between {the then 
vendor) of the one part, and {^present vendor^ s testator) of the other part, 
for the valuable considerations therein expressed, the same hereditaments 
were appointed and released respectively to and to the use of the said 
{testator) and his heirs : And whereas by an indenture bearing date 
on or about &c., and expressed to be made between the said {testator) of 
r*lld1 ^^^ ^^^ ^^^' *^^^ (mortgagee) of the other part, for the consi- 
^ -I derations therein expressed the said {testator) did demise to the 

(1) CoTeyancers of modern times advise us in recitals not to predicate the natnre 
of the assurance, but to leave its operation to be inferred from its form ; with the 
exception however of a lease and release. 

(2) The usual mode of reciting a lease and release when the latter assurance is 
subordinate and auxiliary to an appointment in the same instrument is objection- 
able. In the absence of proof to the contrary it must be assumed that the ap- 
pointment is valid, and if so, the release, which operates by way of further as- 
surance, is not called into action : and in eflfect, therefore, is not a release. Oa 
the same assumption the bargain and sale is likewise precluded from operation. 
It is clearlj, therefore, incorrect to afi&rm that the estate was assured by inden- 
tures of uHue, reUoief and appointmerU, 

Another mode of giving this recital, and far more accurate than the last-men- 
tioned one, is to show that the lease is in one instrument, and the release and 
appointment in another — ^thus, " Whereas by indenture of lease and indenture of 
release and appointment." 
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said {mortgagee) the said hereditaments (with others,) from the day 
next before the day of the date of the same indenture, for the term of 
1,000 years thence ensuing, without impeaohment of waste, hot subject 
to a proviso for cesser on payment by the said {testator^) his heirs, exe- 
cutors, administrators, or assigns, to the said {fnortgagee^) his executors, 
administrators, or assigns of the sum of £ , with interest for the 

same at the rate of £b per centum per annum, on &c. thence next ensu- 
ing : And whbrbas the said {mortgagee) duly made and published his 
last will and testament in writing, dated &c., and appointed A. {party 
hereto) and B. executors thereof, who duly proved the same in the 
court of on &c. :(8) And whereas the said B. {one of the execu- 

tors) died on &c. : And whereas the said {vendoi^B testator,) by his 
last will and testament, dated &o., and duly executed and attested, 
devised the hereditaments hereinafter described to the said {the vnves of 
lit and 2nd part) and their heirs equally (4) between them, but subject 

(3) As an administratioQ or probate is void (and by consequence the title of a 
term which depends on it bad) if the court granting it has no jurisdiction, it has 
become a usual practice with conveyancers to require the will to be proved, or the 
administration granted by the Prerogative Court, not only when there is reason 
to suspect that there are bona notabilia in different dioceses, but when from the 
lapse of time or from other causes the vendor is unable to preclude by satisfac- 
tory evidence the danger of resorting to an inferior court The metropolitan 
courts are generally styled, " The Prerogative Court of the ArcMnahop of (Canter- 
bury or York.") 

(4) It was long since held that the words " equally to be divided," would make 
a tenancy in common in a will, (3 Rep. 39. 1 Vent. 216, 227,) and indeed they 
have been determined to produce the same effect in a conveyance to uses. (2 
Ves. 252. 3 Atk. 734.) It is now settled that the word "equally" alone does in 
a will make a tenancy in common. (Cro. £L 685. 1 Yem. 32. Cowp. 657.) In 
consequence of the feudal policy which gave a leaning in construction favourable 
to joint tenancies having ceased to operate, and that species of estate being for 
several reasons, but more especially on account of the Jite acereseendi or right of 
•orvivorship, less responsive to the wants and less agreeable to the ideas of mo- 
dem times, than a tenancy in common, the courts have struggled with and indeed 
subverted the ancient principle, so far as to exclude it from devises. 

[It has not been expressly decided what estate is taken in a term when the ha- 
bendum is to A. and B., their exeaUore and adminiatratori. It is submitted that 
they take as tenants in common and not as joint tenants, for effect should if pos- 
sible be given to every word in a deed, and it is only by construing it a tenancy 
in common that effect is given to the words their executors^ j*c., for then the execu- 
tors of each would have an interest. But if it be construed a joint tenancy, then 
no effect is given to the habendum to their executors, and the limitation would be 
read simply as to A, and B, without further words; and thus expressions which 
could have an effect would be rejected. It was not necessary in order to give a 
joint tenancy that any reference should be made to the representatives, for they 
are included in the person, therefore by the express mention of them it must be 
assumed that a meaning was intended, and which could only be to create a 
tenancy in common. There is no reason that a joint tenancy should be struggled 
for, but the reverse, as it is more beneficial that each should have a moiety in 
severalty than lose a certain benefit for the uncertain advantage of the jua acere" 
aeendi. It would seem that the only case in which a joint tenancy is more desir- 
able than a tenancy in common, is a limitation of an estate to A. and B. for their 
lives. To sever the tenancy would cause the moiety of the party first dying to 
fall into the reversion, instead of accruing to the survivor, and thus without any 
benefit to the party dying a loss is sustained by the survivor.] 

[The question cannot be determined by analogy to the creation of a joint ten- 
ancy in fee, which is best created by being to A. and B. and their heire^ because 
the words of limitation have a meaning which is consistent with a joint tenancy 
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r*19m *^ * *reDt-charge of J6 to the said (^annuitant, wife ofSrd 

^ -I party) daring her life : And whkreas the said (testator) died 
on &c., without having altered or revoked his said will, which was proved 
r*1^ll ^^ ^^^ ezecotors thereof 'I'ia the court: And whereas 

I- -I the said (htuhands of tenants in common) have contracted with 
the said (^purcJiaser) for the sale to him of the said hereditaments as 
hereinafter mentioned for the sum of £ : And whereas the said 

principal sum of £A,, with the sum of £a for an arrear of interest in 
respect thereof up to the date of these presentS| making the aggregate 
sum of £A-f a, is now due to the said (executor of mortgagee) as such 
r«1Q91 B^^^^^^S executor *as aforesaid, to whom therefore it has heen 
^ -J agreed between the said parties hereto, that the purchase money 
aforesaid shall be paid, in consideration whereof he hath agreed to cou- 
cur herein for the purpose hereinafter mentioned ; and the said (annui- 
tants husband and wi/e) have also agreed respectively to concur nerein, 
in order to extinguish the aforesaid rent-charge : Now this indentors 
WITNESSETH, that in pursuance of the said agreement, and in considera* 
tion of the sum of £ of sterling money to the said (executor of 

mortgagee,) « as such surviving executor as aforesaid,'^ paid oy the said 
(purchaser) at the request of the said (htubands of tenants in comm^m,) 
immediately before the execution of these presents, in part satisfaction 
of the said principal money and interest, the receipt of which said sum of 
£ the said (mortgagee) doth hereby acknowledge, and from the same 
doth release the said (purchaser,) and also the said (husbands of tenants 
in common) respectively, and the payment whereof, and that the same 
is in full for the absolute purchase of the said hereditaments hereinafter 
described, and the fee simple thereof, free from all incumbrances, the 
said (husbands) hereby admit, and from the same sum release the said 
(purchaser,) They the said (husbands and toives,) by these presents 
made and intended to be duly acknowledged by the said (unves\ respec- 
tively, in pursuance of the statute for the abolition of fines ana recove- 
r 12^-i'124 1 "^^>(^) ^^ ^^^ *each of them Doth grant, alien, and 
L J convey; and the *said (husband of annuitant and vnfe,) 

in fee, and in fact describe the quantity of estate, as well as the quality of it. And 
in no other way can a joint tenancy in fee be more technically and correctly limi- 
ted. To limit it to A. and B. and to the heirs of the survivor, would give them 
estates for life with a contingent remainder to the survivor in fee, and not a strict 
joint tenancy. But as we have shown, it is not necessary to the creation of a 
joint tenancy in a term, that the executors of the parties should be named. The 
naming of them is not, therefore, referable to the creation of a joint tenancy, and 
in fact that estate will not give effect to those words which can only be satisfied 
by a tenancy in common when their executors will each hare estates. 

[In Jackson ▼. Jackson, (9 Yes. 595,j Lord Eldon in a case not requiring a 
decision of the point said, *' It is clear that where a residue of personal estate is 
left to two persons, their executors, administrators, and assigns, the effect is a 
joint tenancy ;" but no authority is given, and the cases noted by the reporter do 
not sustain the dictum. In Cray ▼. Willis, (Mosely, 184,) it is said a bequest to 
two, ** their executors and administrators for ever," was held a joint tenancy j but in 
S. G. 2 P. Wms. 529, it is said by the editor that those words do not appear in 
Reg. lib. 

(5) [The author's Precedent provided for the conveyance of the married 
women's estate by means of a fine, which, or in some cases a common recovery, 
was the only means of passing th^ estate of a wife in land. The operation of the 
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to the intent to extinguish the rent-charge of £ , so devised to the 
said [vn/e,") Do and each of them Doth by these presents, intended to 
be acknowledged by the said (yn/ej as aforesaid, release and confirm ; 
and the said (mortgagee) as socn surviving executor as aforesaid to the 
intent to merge the aforesaid term of 1^000 years, at the request of the 
said {husbands of tenants in common,^ by these presents Doth surrender 
and also assign unto the said {purchaser) and to his heirs. All {par- 
cds^ together with all and singular the appurtenances to the said here- 
ditaments, or any of them, or any part thereof. 
[Deedsy supra^ p. 46.] 

fine was principally foanded on the necessitj for the defence, by husband and 
wife, of the wife's estate against adverse rights ; and also, that persons having 
claims therein shonld not be delayed till the termination of the marriage before 
they enforced their rights. As a consequence of this ability to enforce and defend 
the judgment in the suit was conclusive, and barred the wife, as also did a com- 
promise of the suit by an agreement of record. It is easy to perceive how these 
suits were made the medium of conveying the wife's estate by means of a fictitious 
suit or claim, and an equally fictitious agreement of compromise. When to these 
was added, ^as a remedy for the abuse of what was found to be a social benefit,) 
an examination of the wife to ascertain her free will in the conveyance effected by 
the compromise, we have the general outline of the nature and effect of a fine, 
which, whatever complexity may be attendant on its theoretical operations, was 
nothing more than "common assurances." (Go. Litt. 121, a., Harg. n.)] 

[On the abolition of fines and recoveries, and the substitution of more simple 
modes of assurance (3 A; 4 W. 4, c. 74), it became necessary to provide for the 
alienation of the estates of married women, and several provisions are to be 
found in that statute applicable to the subject. We will here only refer to such 
as enable a wife to convey her estate in land generally, reserving the cases of her 
being tenant in tail, which are mentioned, post. 

By sect. 77, every wife may by deed dispose of lands of any tenure, and money 
subject to be invested in the purchase of lands, and also to dispose of, release, 
surrender, or extinguish any estate which she alone, or she and her husband in 
her right, may have in any lands of any tenure, or in any such money as afore- 
said, and also to release or extinguish any power which may be vested in, or 
limited or reserved to her in regard to any lands of any tenure, or any such 
money as aforesaid, or in regard to any estate in any lands of any tenure, or in 
any such money as aforesaid, as fully and effectually as she could do if she were 
&/eme 9ole, but no such disposition, &c., shall be valid without the husband's con- 
currence, nor unless the deed be acknowledged by her. By sect. 79, every deed to 
be executed by a wife under the act, shall, upon her executing the same or after- 
wards, be produced and acknowledged by her as her act and deed before a judge 
of one of the superior courts at Westminster, or a Master in Chancery, or before 
two of the perpetual commissioners. 

[The deed by section 84, is to be marked thus : — 

" This deed marked {mark) was this day produced before me [or us], and 
" acknowledged by (wife) therein named to be her act and deed, previous to 
" which acknowledgment the said (wifi) was examined by me [or us] sepa- 
" rately and apart from her husband, touching her knowledge of the contents 
" thereto, and declared the same to be freely and voluntarily executed by her. 
" Dated, &c." 

[A certificate of the acknowledgment and examination is to be signed by the 
person taking it, and when verified by affidavit is to be filed at the Common Pleas 
Office for that purpose.] 

[It is not necessary to state in the conveyance that it is made in pursuance of 
the act, but the reference to it is so brief, and its value as a reminder that the 
forms of the Act must be complied with is so great, that it can hardly be objec- 
tionable.] 
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To HAVE AND TO HOLD the said hereditaments hereinbefore described, 
with their apportenanees, unto the said {purchoier) and his heirs. 

fAdd, dower tues if required^ ut mpray p, 49.] 
Covenant hy {mortgagee) toith {purchaser) that he has done no a^t to 
incumber, supra, p. 106.] 

^^^ of^i *And the sidd {husband of annuitant) doth hereby for himself 
L J and his heirs covenant with the said (purchaser,) his heirs and 
assigns, that they the said {husband and wife) have not, nor has either 
of them, made, done, or suffered anything whereby the said heredita- 
ments or any part thereof can remain in any manner subject to the said 
rent-charge of JS or any arrears thereof. 

And each of them the said {husbands of tenants in common,) to the 
value of one undivided moiety only of the said hereditaments hereinbe- 
fore described, doth hereby for himself and his heirs covenant with the 
said {purchaser,) his heirs and assigns, that notwithstanding anything 
made, done, or suffered by the said {husband^ vendors,) or the said (exa- 
cutors of mortgagee,) or the said {testator^ s m/yrtgagee) deceased, {annui- 
tant and husband,) or by the said {vendor*s testator) deceased, they the 
said {htisbandi vendors) now have [good right to convey for quiet enjoy- 
ment, free from incumbrances, and further assurance, as ante, p, 63.] 

In witness, &c,(7) 



[*126] *PRECEDENT VII. 

CONVEYANCE BT AN EXECUTOR A8 THE DONEE OF A NAKED AUTHOR- 
ITY(l) IN A WILL DEFECTIVELY EXECUTED, WITH THE CONCURRENCE 

{*!) [To be acknowledged by the wives of the Tender and annaitant respectivelj, 
ana certificate of anch ackDOwledgment and affidavit to be filed in the Common 
Pleas Office.] 

(1) A naked anthority, or as it is more nsuallj called, a power simply collaterali 
has been after some critical remarks on Lord Hale's definitioQ, (Hard. 415,) 
defined by Sir E. Sngden to be a power to a person not having an interest in the 
lands, and to whom no estate is given, to dispose of or charge the estate in favour 
of some other persons. (Pow. Ch. 1, s. 4.) Hence a devise, that the executors 
of testator shall sell his lands, exemplifies such a power. Its peculiar character- 
istic is that, unlike other powers, it cannot be extinguished either by the donee 
or any other person, but continues to subsist notwithstanding a fine, feofifment or 
release. 

[When the lands are devised to be sold, but it is not said by whom the sales are 
to be made, the person to sell is to be ascertained by referring to the distribution 
which is directed to be made of the proceeds : '* If the produce of the sale is to 
be applied by the executors in the execution of their office, a power to sell will be 
implied to the executors," per V. 0. in Tylden v. Hyde, ( 2 S. & S. 238,) where the 
direction was that the residue of the testator's landed property should be con- 
verted into money, and dealt with by the executors in the execution of their office. 
On a sale by the executors, the purchaser objected that they had no power, but 
the Master reported that the executors could without the concurrence of any other 
person legally and efiectually convey the estate to the purchaser, and the report 
was confirmed on exceptions. 

[If the proceeds of the sale be not distributable by the executors, then the heir 
will take the estate, clothed with a trust to sell. And in those cases where the 
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OF THB HSIB AND INTENDID 0ESTUI8 QUB TBUST OF THE PUBCHA8I 
MONET. 

This IndentubBi made &o. between (heir) of the first part, (execu- 
tor) of the second part, (cestuts que trwt) of the third part, and (pur- 
chouer) of the fourth part: Whebeas {testator) late of &o., being 
seised in absolute fee simple, by purchase for a valuable consideration, 
of the hereditaments hereinafter described, died on &c., leaving an 
instrument in writing, purporting to be his last will, and bearing date 
&c., whereby he devised the said hereditaments to his then wife Ann for 
her life, and after her death directed his executor to sell(l) the same 
either by public auction or private contract for the best price that could 
be obtained for the same, and to divide such sum equally amongst such 
of his children as should be then living. And the said testator appointed 
*the said (executor) executor of his said will: And whebeas r#-|07n 
by reason of the said will not being executed and attested as I- J 
by law required, the said hereditaments have descended to the said 
(AetV,) the eldest son of the said testator, but the said (AetV,) being desi- 
rous of effectuating the intention of the said father, hath agreed, as heir 
at law of the said testator, distinctly to concur in the conveyance of the 
said hereditaments, in the manner hereinafter appearing :(2) And 
WHEBEAS the said {wife) enjoyed *the said hereditaments during r^-iQui 
her life, and died on &c., leaving the said {ces, q, t.) the children ^ J 
of the said testator her surviving : And whebeas the said (executor,) 
as such executor as aforesaid, with the concurrence of the (heir,) as 
such heir at law as aforesaid, and of them the said (ces, q, t.) shortly 
since contracted with the said (purchoier) for the sale of the aforesaid 
hereditaments as hereinafter mentioned for the sum of £ • Now 

this indentubb WITNESSETH, that in pursuance of the said agreement, 
and in consideration of the said sum of £ of sterling money to the 
said (executor,) as such executor as aforesaid, by the direction of the 
said (heir) as such heir at law as aforesaid, and also of the said (ces, q, 
t.) as such cestui que trust as aforesaid, paid by the said (purchctser) im- 
mediately before the execution of these presents in full, lor the absolute 
purchase of the said hereditaments hereinafter described, free from all 
incumbrances, the receipt of which said sum of £ the said (executor\ 
doth hereby acknowledge, and the payment whereof to him, they the 
said (ces, q, L) as such cestui que trust as aforesaid do hereby admit, and 

power is implied to the ezecntors, thej take simply a power and no estate. *' Till 
the power is ezecated the estate descends to the heir at law ; but as soon as the 
power is ezecated the legal estate is in the vendee." (Warnford v. Thompson, 3 
Ves. 616.)] 

in See note (1), preceding page. 
2) In a transaction circumstanced like this, the concurrence ef the heir is the 
one point to be regarded, as a wiU defectirely ezecated was, in fact, (even before 
the late act,) no will as to the realty. (2 Yes. J. 666. 1 Yes. 372. 8 Yes. 492.) 
Eren in equity it coald not be the medinm of patting the heir to his election, ez- 
cept in one case [8 Yes. 481, 492,] ^which has been at once generally disapproved 
of and always acted on), and that is where a personal legacy is given to the heir 
with an express condition annezed to it : — ^he mast make good the devise of the 
realty or give np his legacy. (Booghton v. Bonghton, 2 Yes. 12.) 
Mat, 1856 7 
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from the same sum thej and the said (executor) do hereby release the 
said {purchaseTj) He the said {heir,) as such heir at law as aforesaid, 
r#l 9ftl *® *^®^ *® ^°® ^^ ^^® *ce8tui8 que trust under the hereinbefore 
L -I recited will, by these presents doth grant, alien and oouvey, 
and the said (executory) as such executor as aforesaid, and in exercise of 
the power contained in the same will, by these presents doth bargain 
and 8ell,(S) and the said (cestuxs que trusi) by these presents do confirm 
r«1 ^01 ^°^^ ^^^ ^^^ {purchater) and his heirs, All *(parceU)y toge- 
L -I ther with all and singular the appurtenances to the said heredi- 
taments, or any of them, or any part thereof. [Deedsy tupray p, 46.] 
To HAVE AND TO HOLD the Said hereditaments hereinbefore described, 
with the appurtenances, to and to the use of the said (purchaser) and 
his heirs. And each of them the said {heir and eocecutoTy) as such heir 
at law and executor respectively as aforesaid, as concerning only his 
own separate acts and defaults, doth hereby for himself and his heirs 
covenant with the said (purchcuery) his heirs and assigns, that he hath 
not made, done, or suffered anything whereby the said Hereditaments 
hereby conveyed, or any part thereof, can be in anywise incumbered or 
affected. And each of them the said (cestuis q, <.,) as such intended 
cestuis que trust as aforesaid,(4) severally from the other of them, and 
as coDceming only his and her own acts and defaults, and those of the 
said (testator,) deceased, and to the extent only of his and her share, or 
intended shares of the said purchase money, under the hereinbefore 
recited will, doth hereby for himself, and herself, and his and her heirs, 
covenant with the said purchaser, his heirs and assigns, in manner fol- 
lowing, that is say : — [usual covenamUjbr Htle, ut supra, p. 68, viz. good 
right to convey — -for quiet enjoyment — -free from incumhrances^-'for/ur- 

(3) The identity of tlie operatiTe words in a bargain and sale by executors 
under a naked power, with the operati?e words in the bargain and sale of a we^ 
renders it proper to caution the student against confounding these instruments. 
They have no resemblance, though they bear the same name. For besides that 
the executor's bargain and sale is the executton of a power, it passes the common 
law estate. Hence two consequences : first, that uses may be ■ declared on it to 
third persons ; secondly, that it does not require inrolment. It is, however, be- 
lieved that where the bargain and sale under a naked power in a will is to pass 
lands in possession, it need not be attended with livery of seisin; for though the 
language of Littleton is, " that the executors may sell the tenements so devised to 
them, and put out the heir, and thereof make a feoffment; alienation and estate, 
hy deed or without deed, to them to whom the sale is ma^e." (Lit. s. 159.) And 
Lord Coke's commentary on it seems to proceed on the supposition of the necessity 
oiK feoffment; in observing on the words in italics, his lordship says, "and, there- 
fore, if by the custom a man devises that a reversion or other thing that lies in grant, 
shall be sold by the executors, they may sell the same tcithout deed, for the vendee 
shall be in by the devisor and not by the executors." (1 Inst. 113 a.) The au- 
thority for this position is 19 H. 6, which it is proper to mention, because Lord 
Coke previously remarks, " that what in Littleton's time a man might do by cus- 
tom, he may do by the statutes of 32 k 34 H. 8, generally.'' And it would be an 
unaccountable iihomaly, if an instrument with livery were required, when the 
lands are in possession, while an instrument may be made without that which is 
the compensatory or substitutive ceremony, viz. sealing and delivery, when they 
are in remainder or reversion. 

(4) Persons entitled to the money arising fVom the sale must enter into the 
usual covenants for title (3 Atk. 264,) except when such money is to be first 
applied in payment of debts which are unpaid at the time of the sale. (3 Yes. 
233, 604.) 
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ther assurance, extending to the acts of heir, exectUor, and cestuis gue 
trust and testator, ante,p, 125.1 
In WITNB88; &o. 



♦PRECEDENT VIII. [*131J 

OONVEYANCB ON A SUB-SALE, IN WHICH THE ORIGINAL VENDOR AND 
WIFE AND A MORTGAGEE IN FEE, CONCUR WITH A SUB-VENDOR; — 
A RENT-CHARGE AND AN EXECUTORT INTEREST ARE RELEASED. 

This Indenture, made, &o., between {mortgagee) of the first part, 

i vendor and wife) of the second part, {annuitant) of the third part, 
executory devisee) of the fourth part, {sub-vendor) of the fifth part, and 
purchaser) of the sixth part : Whbeeas by indentures of lease and 
release bearing date respectiyely, &c., the release made between A. B. 
of the first part, {vendor's testator) of the second part, and (Ats dower 
trustee) of the t^ird part, for the valaable considerations therein ex- 
pressed the hereditaments hereinafter described were conveyed to the 
said {testator) and his heirs, to soch uses generally as he should appoint 
by any deed or deeds to be executed as therein mentioned, << or by his 
last will and testament, Gt any codicil or codicils thereto," (1) r:|c|qQ'i 
and ^subject thereto to the use of the said {testator) for his me, ^ J 

(1) This p^ of the power may, howeyer, be omitted from the recital with pro- 
priety, even when the wUl of the donee expressly adverts to it, when it is perfectly 
clear that the will operates on the testator's remainder in fee. And in conformity 
to the principle established in Sir Edward Clere's case (6 Co. 17 b. Gro. E. 877. 
Cro. J. 31,) that a general disposition will not dispose of what the party has only 
^ power over, unless it is necessary to satisfy the words of the disposition ; a power 
has been held to be executed under a will only in those cases where the words of 
the will cannot be satisfied without its operating as an appointment, or where 
there is some description of, or allusion to the property which is the subject of the 
power. (2 Bro. R. 207. 3 Ves. 467. 7 Ves. 391. Dean v. Roake, 5 B. & C. 720.) 
But the mere allusion to the power, as in the will presently recited, does not con- 
vert the devise to an appointment. ^ 

It may be observed here, that it has been recently held, that the will of the 
dooee of a power devising freeholds and copyholds, without any reference to the 
power, may as to the freeholds be a devise, if capable of enuring as such, and as 
to the copyholds be an appointment, if inci4>able of passing them in any other 
way. (Lewis v. Llewellyn, 1 Turn. 104.) 

[In determining whether a will was or not an execution of a power, there was 
a marked distinction between a power operating on personalty, and one acting upon 
real estate. If the subject-matter of the power were personal estate, and Sie in- 
tention to execute the power being only to be inferred from the language of the 
will itself, then it was not permitted to show by extrinsic evidence, that, from the 
testator's circumstances, he must have intended to execute the power, as otherwise 
he had not at the time of making the will any proper^ equal to the sum he was 
disposing of. Such a state of things it was considered was not conclusive evidence 
of an intention to exercise the power, for as a will of personalty spoke from, and 
comprehended the personalty at the death, the testator might have contemplated 
that the vrill would operate on his own absolute property, acquired subsequently 
to its date. So that a person in most indigent circumstances, having a power of 
appointment over £1,000, and bequeathing that sum, without referring to the 
power, was held to refer rather to a contemplated acquisition of that sum, than to 
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with remainder to the use of the said (trustee) and his ezecators daring 
the life of the said (testator^) in trast for him and his assigns, with 
ri'lSSl '®°^^°^^^ ^ "^® ^^ ^^ ^^^ ^^ testator and his *heirs : And 
■• J WHBELBAS bj indenture of grant and conyejancei bearing date, 
ke.y (after October, 1845,) and made between the said (testator) of the 
one part, and (mortgagee) of the other part, for the considerations 
therein mentioned the said (testator) did convey to the said (mortgagee) 
and his heirs the said hereditaments, but subject to a proviso for 
redemption on payment by the said (testator) to the said (mortgagee) of 
the sum of i8 , with interest at five per centum per annum, on the 
r*1841 ^^^ ^^ thence next ensuing: *And whebbas the said 

L J (testator) by his last will, bearing date, &o., and duly executed 
and attested as by law required, did devise all his lands and (among 

the power he then had over a similar amount Identity of the sum in the power 
with the amount bequeathed was no evidence of intention. The state of the law 
is thus stated bj Knight Bruce, Y. 0., in Davies t. Thorns, (13 Jur. 384.) There 
the testatrix having a power of appointing £1,000, bequeathed legacies exactly 
amounting to £1,000, having no other property at her will and death than her 
clothes. The Y. 0, said, " It rests with those who contend that the words the 
testatrix has used are not to receive what is their correct interpretation, namely, 
to give her own prapirty — ^to demonstrate that that should be so, the burthen is 
upon them. Thej cannot show that such was her intention by any reference in 
her will, to the instrument creating the power, for there is none ; they cannot show 
that intention by any reference in her will to the property subject to the power, 
for there is none ; subject only to the observation, that according to the state of 
her affairs her own property was of inconsiderable amount at the time ; and if 
that should be looked at, it is in a very high degree improbable she had, by giving 
pecuniary legacies, an intention to give anything else than what she bad under 
the power, those pecuniary legacies being similar in amount to, or rather being 
identical in amount with, the fund over which she had the power of appointment. 
The weight of authorities and of principle is, that sums being identical in amount 
with the fund over which the donee of a power had authority to appoint, and the 
mere insufficiency of the property to answer the subjects given by the will, and 
which are not given in execution of the power, are not enough to raise more than 
a conjecture, and, therefore, not enough on which to found a judicial determina- 
tion I must, although almost ashamed to say it, decide (against what I 

firmly and sincerely believe to have been the intention of the testatrix) that the 
power of appointment has not been exercised." 

[As to realty^ the courts were not tied down by the possibility of the testator 
acquiring future property, for as a devise spoke from the date^ then evidence was 
admissible to show that the testator had no estate on which the devise could ope- 
rate, and therefore that the estate under the power was intended to be devised by 
an execution of it, though the language of the will was general in its terms. 

[As, however, the Wills Act made wills of realty, like those of personalty, speak 
from the deaths such an alteration would have had the effect of compelling judges 
judicially to assume, by analogy to personalty, that a devise of realty by a person 
who had none of his own at the date of his will, though he had a power of appoint- 
ing realty, was to be referred as intended to operate not on the lands subject to 
the power, but upon subsequent acquisitions. But this has been obviated by sect 
27 of the Act, which enacts that a general devise of real estate shall be construed 
to include any real estate which the testator may have power to appoint in any 
manner he may think proper, and shall operate as an execution of such power, 
unless a contrary intention shall appear by the will ; and in like manner a bequest 
of the personal estate of the testator, or any bequest of personal property, described 
in a general manner, shall be construed to include any personal estate, or any 
personal estate to which such description shall extend (sa the case may be,) which 
he may have power to appoint in any manner he may tnink proper, and shall ope- 
rate as an execution of such power, unless a contrary intention shall appear by 
the will.] 
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them) the hereditaments hereinafter described to the said (vendor) and 
his heirs, bat snbjeot to a rent-oharge of £ to the testator's daughter, 
the said *{annu%tant,){i) and to the payment of legacies of ryiof;-i 
£ to each of the said testator's children on their respectively L J 
attaining the age of twenty-one years, and as therein mentioned, and if 
it should happen that the said {vendor^ should die unmarried, or being 
married without leaving lawful issue before the time appointed for the 
payment of the legacies aforesaid, then the said testator devised his said 
lands to his son, the said {eocecutory devisee^ party hereto, and his 
heirs,(5) but subject to the payments aforesaid: And whereas the 
said testator, by a codicil bearing date, &c., and likewise duly executed 
and attested, revoked the devise of the said rent-charge of £ , and 
gave to his said wife a rent-charge of £ , charged upon the same 
hereditaments, in like manner, and confirmed his said will in all other 
'respects : And whereas the said testator died on, &c., without r«iq/>-| 
having revoked the said will or codicil (except as aforesaid,) and ■- J 
the same have been proved in the court of t. And whereas 

some of the aforesaid legacies have been fully paid, but others of them 
cannot now be paid on account of the minority of several of the lega- 
tees :(6) And whereas the said sum of i6A. remains due to the said 
{mortgagee^ with the sum of £a for an arrear of .interest in respect 
thereof, up to the date of these presents, making the aggregate sum of 
£A.-|-a, as the said {mortgagee and vendor) hereby respectively admit: 
And whereas the said {vendor) sometime since contracted with the 
said {9uh-vendor) for the sale of the hereditaments hereinafter described, 
free from all incumbrances, for the sum of £4,000, but no conveyance 
has been made in performance of the said contract : And whereas the 

(4) In a case in which a testator devised to his wife for life, remainder to his 
sons in fee, ^^but subject to and charged with the payment of a yearly rent or 
sum'' to A. for life, it was most preposterously contended that, because the will 
gave no power of distress, it was a mere personal charge and not a rent seek, dis- 
trainable for under 4 Geo. 2, c. 28, but it was of course held a direct charge on 
the land. (Buttery t. Robinson, 3 Bing. 392.) 

(5) This limitation is an executory devise, for it must enure either as such, or 
as a remainder ; and it cannot be the latter, because, as the words introducing it 
are not expressive of a general failure of issue, but of a failure of issue before a 
particular event, viz. the payment of the legacies, the previous limitation to the 
vendor and his heirs is not diminished to an estate tail. {2 Bos. k P. 324. 2 B. 
k Aid. 441.) And it is a valid executory devise, because' the event on which it is 
limited to arise is one which must happen, if at all, within the period allowed by 
the law for retaining property in an inalienable state, which is the invariable re- 
sult of an executory devise (Gro. J. 690), except when the antecedent limitation 
is an estate tail. (1 Ld. Raym. 523. 1 Salk. 232.) 

- (6) [As these legacies were solely charges upon the land, and not merely so in 
aid of the personalty, they were not within the act 36 Geo. 3, c. 52, s. 32, which 
only enabled executors or admvnUtratort to pay an infant's legacy into the bank to 
the credit of the Accountant General of the court of chancery. Legacies charged 
on land are dispositions />ro tanto of the realty. Jarman, 756. 

[The case is now within the Trustees Relief Act, (10 & 11 Vict. c. 96,) which 
enables all trustees, or other persons having in their hands any moneys belong- 
ing to any trust whatsoever, or the major part of them, to pay the same into the 
Bank of England, to the account of the Accountant General of the court of chan- 
cery, and which payment is to be a suflScient discharge to such trustees or other 
persons. (See G. 0. of 10 June, 1848, and Amendment Act, 12 & 13 Yict. c. 74.] 
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r«1^71 ®*^^ {Buh'Vendor) hath since oontraoted(7) with the said '{pur* 
^ J chaser\ for the sale of the same hereditaments, free from all 
r*1381 ^^cumorances, for the sum of £4,080, and the *8aid (^vendor) 
L J hath consented to convey the said hereditaments to the said 
(purchaser) in the manner hereinafter appearing, in performance of the 
said contract : And whereas it has heen agreed that the said aggregate 
sum of £A. + a, due to the said {mortgagee) as aforesaid, shall be paid 
to him out of the said sum of JS4,000, the purchase money agreed to be 
given by the said {wb-vendor) as aforesaid, in consideration whereof the 
said {mortgagee) hath agreed to convey the said hereditaments in the 
manner hereinafter appearing : And whereas the said {annuitanC) hath 
agreed to release the said hereditaments from the saia rent-charge of 
£ : And whereas the said {vendor) is married, and has children, 
in consideration whereof the said {executory devisee) hath agreed to con- 
cur in these presents : And whereas the other lands devised in the 
before recited will, exclusive of those which are hereinafter described) 
are of ample value for payment of the said unpaid legacies, and there- 
fore the said {^purchaser) has agreed to accept an indemnity out of such 

(Y) The effect of a contract for sale by one who is himself a contractor for sale, 
is to make the sab- vendor a trustee of his equitable interest for the purchaser. 
Lord Eldon has thus explained this doctrine : — *' If G. k M. (the sub- vendors) sold 
the estate to A. B., he would have a right that they should convej to him such 
title as they had. So insisting, he claims no mbre than they would be entitled to 
if they had not sold their equitable interest ; their vendee acquires the same right 
which they had, i. e. a right to call on the original vendor, indemnifying them 
against all costs for the use of their names, to enable them to execute the sub- 
contract, by which they have undertaken to transfer their rights under the pri- 
mary contract." (Wood v. Qriffith, 1 Sw. 56.) Perhaps, therefore, we may con- 
sider that in this case strict principle has been relinquished, and that it somewhat 
breaks the analogy between the operation of a contract on an equitable interest, 
and that of a conveyance on legal estates. For if a person seised of a legal state 
beneficially contracts to sell, he originates an equitable interest in the vendee, and 
completely transfers the usufruct to him ; whereas the effect of a contract is, on 
grounds of general convenience, somewhat straightened when the vendor has 
nothing but the usufVuct. The conclusion adverted to is, however, perfectly con- 
sistent with what equity has done in other cases ; for a contract by one who is a 
cestui que trwi, or who has mortgaged in fee, is in the same predicament with that 
of a sub-vendor ; and there has never been a doubt that a mortgagor or cestui qu$ 
trust is a trustee of his equitable interest for the vendee. 

[It seems to be a result of the decisions on cases of sub-contract, that the last 
purchaser has no power to compel the original vendor to convey immediately to 
him, although the intermediate purchaser so requests, and is willing to join in the 
conveyance as a directing party. The original vendor's answer to the second 
purchaser is, that he is a stranger, and it was no part of his, the vendor's con- 
tract, to convey to any one but the party with whom he contracted : that contract 
he is willing to complete, and then the second purchaser can obtain the convey- 
ance to which his contract entitles him. Though the first purchaser can and may 
sell the benefit of his contract, and all his rights under it, yet the cases show that 
those rights are not to compel an immediate conveyance to himself, but to use 
the first purchaser's name to compel a conveyance to such first purchaser, who 
will then be a trustee for the last purchaser, and compellable to convey. It seems 
beyond a doubt that where a vendor is entitled to anj covenant from the purcha- 
ser, as on a sale of leaseholds, no other person can be introduced as a covenan- 
tor, and therefore not as a purchaser. The result of the vendor's refusal to con- 
Yej direct to a sub-purchaser, is to cause the additional expense of the conveyance 
to the first purchaser, and the' ad valorem stamp duty for an immediate convey- 
ance would only have required the ad valorem on the last purchase money.] 
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lands agafoBt the same legacies, to be given immediately lifter the execu- 
tion of tfiese presents: *Now this indenture witnesseth, r^cioq-i 
that in performance of the said recited agreement, and in con- L -J 
sideration of the said sum of £A.+a, sterling money, (part of the said 
first mentioned purchase money of JS4,000,) to the said (mortgagee^ paid 
by the said (purchaser^) immediately before the execution of these pre- 
sents, by the direction of the said (vendor and sub-vendor) respectively, 
in discharge of all principal money and interest due to him as aforesaid, 
the receipt of which said sum the said (mortgagee) doth hereby acknow- 
ledge, and therefrom release the said (purchaser ^^ and also the said (ven* 
dor and sub-vendor;) And also in consideration of the sum of £3,500 of 
sterling money, residue of the said first mentioned purchase money to 
the said (vendor) paid by the said (jpurchaser) at the time aforesaid, by 
the direction of the said (sub-vendor,) making with the said sum of £500 
the aggregate sum of JS4,000, Tthe consideration in the first recited con- 
tract,) the receipt of which said sum of J63,500, and the payment of 
which said sum of JS500 to the said (mortgagee) as aforesaid, the said 
(vendor) doth hereby acknowledge, and from both of the said sums doth 
release the said (sub'vendor and purchaser ;) and also in consideration of 
the further sum of i880 of sterling money to the said (sub-vendor) at the 
time aforesaid paid by the said (purchaser,) making with the said sum 
of £4,000 the aggregate sum of £4,080, the full consideration agreed 
to be given by the said (purchaser) for the purchase of the said here- 
ditaments, and the fee simple thereof, free from all incumbrances, the 
receipt of which said sum of £80, and also the payment of the said sum 
of j64,000 as aforesaid, the said (sub-vendor) doth hereby acknowledge, 
and from each of the said sums respectively doth hereby 'release r^^i^n-i 
the said (purcha^ser ;) Hb the said (mortgagee,) as such mort- ■- -I 
gagee as aforesaid, at the request of the said (vendor,) and with the 
approbation of the said (sub-vendor,) by these presents doth grant, 
alien, and convey ; and the said (annuitant,) to the intent to extinguish 
bis aforesaid rent-charge of £ , doth by these presents release ; and 
the said (executory devisee,) to the intent to dispose of and extinguish 
his executory devise under the hereinbefore recited will, by these pre- 
sens doth release ;(8) and the said (vendor and Mary his wife, and sub* 
vendor,) by these presents (as to the said Mary, the wife of the said 
(vendor,) intended to be acknowledged by her pursuant to the statute for 
the abolition of fines and recoveries,) do respectively grant, alien, con- 
vey and confirm unto the said (purchaser) and his heirs. All (parcels,) 
together with all and singular the appurtenances to the said heredita* 

(8^ The release of the executory devisee [before the late act] operated by extin- 
gaisDment, bj being made to one who had a freehold estate. 

No executory interest, whether future use, executor/ devise, or contingent 
remainder, was [previous to the late statute S k 9 Vict. c. 106,] grantable by any 
common law assurance or conveyance derived from the Statute of UsAs. The 
only mode of transferring it to a stranger, or (who was in the same situation) a 
person who had not a vested estate in the premises, was by matter which worked 
an estoppel on the grantee and those claiming under him. [By the 8 ik 9 Vict, 
c 106, a contingent, an executory and a future interest^ and a possibility coupled 
with an interest in any lands or tenements, are disposable by deed, ante, 15, 16.] 
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moDtSy or any of them, or any part thereof. {Deeds, anU, 46.) To havi 
AND TO HOLD the Said hereditaments hereinbefore described^ with the 
appartenanceSy to and to the use of the said {purchcuer) and his heirs. 
r*1ii11 ^[Coyenant by mortgagee, and executory devisee, that they 
L -I have done no act to incamber^ and by annuitant to same effect. 
SeeanUfp. 180.] 

And each of them the said (vendor and suh'Vendorf)(9) for himself 
and his heirs, doth hereby covenant with the said (purc^ser,) his heirs 
and assigns, in manner following, that is to say, that notwithstanding 
any thing made, done, or suffered by the said (mortgagee, vendor and 
Mary his toi/e, suh-vendor, annuitant, and exectUory devisee,) or by any 
of them, or by the said (testator,) deceased, they the said granting par- 
ties, some or one of them, have or hath [^good right to convey — -for quiet 
enjoyment free from incumbrances, as ante, p. 63, adding to ihe latter, 
particularly from all the legacies hereinbefore referred to, or so many 
or such parts thereof as now remain unpaid,(10) and for further assur- 
ance,'\ 

In witness, &o. 



[*142] *PRECEDENT IX. 

OONVEYANOE BY DEVISEES IN TRUST FOR SALE, IN PURSUANCE OF A 
DECREE OF THE COURT OF CHANCERY. 

This Indenture, made^ &c., between (trustees) of the one part and 
(^purcJiaser) of the other part : Whereas by indenture bearing date, 
AC., and made between (feoffor) of the other part and (testator) of the 
other part, and by livery of sei8in,(l) a memorandum whereof is 
indorsed on the same indenture, for the valuable considerations therein 
expressed certain hereditaments hereinafter described were conveyed to 
and to the use of the said (purcJiaser) and his heirs. [If conveyance 
were by leau and release to doioer uses, see ante, 79. 1/ simply in fee, 
ante, ZZ, If by grant, see ante, 133.] And whsreas the said (tester 
tor,) being seised as aforesaid, did by his last will, bearing date, &o., 

(9) It is a common, bnt I believe unaiithorised practice, for the original Tendor 
alone to covenant for the title. The ground of it is, that the liabilitj of the sub- 
vendor on his covenant is balanced by no coanter liability in his favour. This 
arc^ment, it is conceived, preves too much. 

(10) We may notice that these legacies are incumbrances, and affect the lands 
in the possession of the purchaser, because they are in the nature of specified or 
scheduled debts (2 Oha. Ga. 221 ;) and when a person devises his land charged 
with the payment of his debts, and they are specified [so as to render the payment 
of them practicable, and the duty so to do definite,] a purchaser or mortgagee is 
bound to see to the application of his money. But debts have a priority to lega- 
cies. Hence a general charge of debts exempts a purchaser from any liability on 
account of the legacies. (Amb. 188.) [See ante, p. 108, for a fuller discussion of 
the subject] 

(1) As livery of seisin is the real conveyance, and the written document which 
accompanies it only a record of that fact (Go. Litt. 281,) it would be evidently 
inaccurate in reciting a feoffment to ascribe the effiect to toe indenture solely. 
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and duly exeoated and attested as by law required, devise all his real 
estate to the said {trustea) and their heirs, upon trust to receive the 
rents and profits of his said hereditaments for the remainder 6f the leases 
thereof, and apply snch rents and profits for the use of suoh children as 
he should leave; and after the expiration of the said leases, upon tnist 
that they or the said trustees, or the survivor *of them, and his r« 140-1 
heirs, should, as soon as conveniently might be, sell the same *- ^ 
hereditaments, << either by public auction or private contract, and 
together or in parts, for the best price that could be got for the same. 
And the said testator directed that the money arising from such sale 
should be paid to the said trustees or the survivor of them ; and that 
the receipts which should be given by them or him for such money 
should be a legal discharge to the person or persons paying the 
8ame."(2^ And whereas the said testator died shortly after the date 
of his said wil], without having altered or revoked the same, leaving the 
said (one of the trusteed) his eldest son and heir at law ) and the said 
will was on, &c., proved in the court of : And wher£As(3) by 

a decree of the High Court of Chancery, made on the day of by 
his honour the master of the rolls [or by his honour the vice-chancellor 
Ktndersletf, or Stuart, or TFbocf,] in a cause wherein A. B. on behalf of 
himself and all other the creditors of the said (testator^j was plain- r^-i a ati 
tifi*, and the said (trustees) and others were defendants,(4) it "^was ^ -^ 

(2) [As the sale is made nnder the authority of the court, and paramount the 
duty and power of the tmsteeSi it is not necessary to state the trusts or recite 
the devise further than to show that the legal estate is in the trustees.] 

(3) In this Precedent all the proceedings which intervene between Uie will and 
the sale are set forth ; and though the writer has professed brevity, he has deemed 
it proper to exhibit the mode in which they are recitedi as circumstances may 
render it desirable that evidence of the whole chain should be preserved and 
embodied in the conveyance. In general, however, a recital of their result, with 
a particular recital of the order or decree under which the conveyance is made, 
is sufficient. 

(4) [The author's Precedent was framed for the only case which in his time 
gave general creditors a claim against the real estate, viz. of the testator being a 
trader within the statutes relating to bankrupts. The 47 Geo. 3, c. 74, was the 
first act which gave tingle eontract creditors any claim on the realty, and then 
only where the devisor was a trader. Persons in any other class of society might 
** sin in their graves" by devising or allowing their estates to descend, by which 
means simple contract debts were left unpaid. This state of things which was 
attempted to be remedied, but without success, when the act (11 Geo. 4 & 1 W. 
4, c. 47) was passed for amending the laws relating to the payment of debts out 
of real estate, was ultimately corrected by 3 & 4 W. 4, c. 104, which provides that 
" when any person shall die seised of or entitled to any estate or interest in lands, 
tenements, or hereditaments, corporeal or incorporeal, or other real estate, whe^er 
freehold, customary-hold, or copyhold, vkieh he shall not by hie laet will have 
charged with or devieed eulffeet to the payment of hie debte, the same shall be assets 
to be administered in courts of equity for the payment of the just debts of such 
persons, as well debts due on simple contract as on specialty ; and that the heirs 
at law, customary heirs, and devisees of such debtor, shall be liable to all the 
same suits in equity, at the suit of any of the creditors of such debtor, whether 
creditors by simple contract or by specialty, as the heirs at law or devisees of 
any persons who died seised of freehold estates were before this act liable to, in 
respect of snch freehold estates, at the suit of creditors by specialty, in which the 
heirs were bound : Provided always, that in the administration of assets by courts 
of equity under and by virtue of this act, all creditors by specialty in which the 
heirs are bound shall be paid the full amount of the debts due to them, before 
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r*l451 ^^^^^^^ ^^^^ ^^^ aforesaid will of the said ^testator was well 
L J proyed,(5) and ought to be established^ and the trusts thereof 
performed ; and it was ordered that it should be referred to the master 
r«14A1 ^^ ^^^ ^^ court in rotation to take an aocount of what ^was due 
I- -I to the plaintiff and all other the creditors of the said testator ; 
and also to inquire and state to the court of what real estates the said 
testator was seised at the time of his death : And wheriab James Wil- 
liam Farrer, esquire, as the master in rotation to whom this cause was 
referred, in pursuance of the said decree made hb report, bearing date 
the day of , and thereby certified (among other things) that 
there was due to the plaintiff and the several other creditors of the said 
testator in the first schedule to his said report named, the several sums 
set opposite to their respective names ; and the said master also found 
that the said testator was at the time of his death seised of or entitled 
to, among other real estate, the hereditaments hereinafter described : 
And whereas by a decretal order made on the hearing of the said 
cause for further directions on the day of , it was ordered that 
the real estates of the said testator should be sold, with the approbation of 
the said master, to the best purchaser or purchasers that could be gotten 
for the same, to be allowed of by the said master, wherein all proper 
parties were to join as the said master should direct. And it was 
ordered that the money to arise by the said sale should be paid into the 
bank with the privity of the accountant-general of the said court, to the 

any of the creditors bj simple contract or bj specialtj in which the heirs are not 
bound shall be paid anj part of their demands." By this act simple contract 
creditors are placed upon the same footing (though postponed in priority) as cre- 
ditors bj heir-binding specialties were btfore the act. Now the act of 1 W. 4, 
enabled the conrt to direct conveyances bj it^atU heirs or derisees ; and doubts 
having arisen whether the court could direct mortgage$ instead of sales of infanta' 
estates, the 2 & 3 Vict. c. 60, was passed, which reciting onlj the 1 W. 4, c. 47, 
enacted that the provisions of the said act should extend to authorise courts of 
equity to direct mortgage$ as well as sales to be made of the estates of such infant 
heirs or devisees. It has been doubted whether, as the* last act does not refer to 
the 3 & 4 W. 4 (which let in simple contract creditors,) but only the prior act, 
which was confined to specialties, the conrt can authorize a mortgage of an 
infant's estate for payment of simple contract debts as well as specialties ; and at 
all events it is said that where there are none but simple contract debts, the act 
of Viet, does not apply, for the power of the court over the estate in relation to 
such debts was only as it existed at the time of 3 & 4 W. 4, and as there was then 
no power to mortgage, it required an express enactment to enable the court after- 
wards to do so, and which the act of Vict, does not give.] 

[This doubt, if well founded, would only arise in the case of wfanU or penofu 
of unsound mind (not so found,) for if the heir or devisee were «tM juris he could 
ele6t whether the court should order a sale or mortgage ; so also, if the heir or 
devisee were a married woman, she and her husband could by joining in the deed 
under the Fines and Recoveries Abolition Act effectually mortgage the property. As 
to lunatics, it is suggested that the 27th sect of 1 W. 4, c. 65, by which the L. 0. 
is enabled to order the estates of lunatics to be sold or charged by way of mortgage 
for the discharge of any incumbrances on his estates, or for any other purposes, 
will meet any difficulty as to that class of persons. (See 11 & 12 Vict. c. 87, and 
Horsey's Anal, of the Trustee Act, 1850, sec 29, pp. 12, 36.)] 

(5) [It was formerly considered necessary that the heir at law should be a 
party to such a suit, and that the will should be proved against him (1 Danl. Oh. 
Pract. 325,) but it is now decided that in suits by creditors under the 3 A 4 W. 4, 
c 104, the heir at law is not a necessary party. (5 Bea. 398. 16 Sim. 71.)] 
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credit of the said caose, «The acoonnt of '^ (cm in the order ^ sob- ^4^47-1 
ject to the further order of this court :(6) *And whereas, in L J 
pursuance of the said decretal '''order, the hereditaments herein- r^ci^o-i 
after described were on the day of put up for sale by L J 
public auction, with the approbation of the said master, at , in 
several lots, according to certain printed particulars and conditions of 
sale, at which sale the said [purchaser) was declared to be the highest 
bidder for and purchaser of the said hereditaments at the sum of £ : 
And whereas by the report of the said master made in the said cause, 
dated , the said [purchaser) was reported and allowed by the said 
master to be the purchaser of the said hereditaments ; and by an order 
made in the same cause on the said report stands absolutely con- 

[(6) The chief pecaliarities of sales under the authority of courts of equity were 
ana are : — Ist. That even before the abolition of auction doty by 8 & 9 Vict. c. 15, 
they were not liable to any auction duty. 2nd. That in general no deposit is re- 
quired to be made on the sale, the exception being principally in the case of tim- 
ber sales and building materials. (Smith, Gh. Pract 183 — 220.) 3H. That the 
contract is not, as in ordinary sales by auction or private contract, complete when 
the agreement is signed, but only wheh the Master's report of the allowance of 
the purchaser (which the purchaser must obtain) is absolutely confirmed, after 
which the purcnaser is entitled to a conveyance or payment of his purchase mo- 
ney, and after giving notice of his intention may apply to the court for leave to 
pay it into the bank, and to be let into possession, which he is entitled to be, ex- 
cept in the case of a colliery (8 Ves. 502 ; 1 Term 70), from the quarter day pre- 
ceding his purchase, paying his money before the following quarter day ; but a 
purchaser will not be entitled to the rents beyond that period, though his money 
were lying idle, and although it is only in special cases that a purchaser is per- 
mitted to pay his purchase money without prejudice to his making objections to 
the tiUe. (1 De G. & S. 689—691. 18 Law J. 157.) 4th. If he enter into pos- 
session he will be compelled to pay the money into court, although he entered 
with the permission of the parties in the cause, for the court only can give such 
permission. And as he has submitted to its jurisdiction by the act of purchase, 
if he enter before the contract is completed, he may be restrained by injunction 
from committing waste. 5th. A purchaser may obtain a more complete investi- 
gation of a title than he can under an ordinary sale without suit. (Jenkins v. 
Biles, 6 Yes. 646. 2 DanfC. Pract. 633, 911.) His title is no otherwise better 
by purchasing from the court He must in addition to ascertaining the good- 
ness of the title, see that the sale has been made according to the de- 
cree, for if the Master has exceeded or mistaken his power, the consequences may 
fall on the purchaser if he does not object. He must also see that all necessary 
parties are before the court, for if he take a title which a decree in an imperfect 
suit does not protect, he must abide the consequences. Error in the decree in a 
matter which rests with the court does not necessarily affect the purchaser. (2 
Dan. Ch. Pract. 911.) 6th. The court having a power over the contract will 
open the biddings after the estate is sold on a mere advance of price, if deemed 
sufficient, of which sufficiency the court has laid down no certain rule. It must 
be for a wbttantial sum (^14 Yes. 151,) with reference to the purchase money ; not 
less than £40, and usually 10 per cent, on last bidding. (3 Mad. 484. 4 Mad. 
480.) The biddings may be opened more than oncQ, and by the same party (16 
Yes. 140), at any time before the report is absolutely confirmed ; but as a general 
role the court will not open the biddings after the Master's report is absolutely 
confirmed, unless the advance be considerable and the circumstances peculiar ; 
but fraud is of course a sufficient ground. (Sug. Y. k P. Dan. Ch. Prac tit. 
"Sales.")] 

Conveyances made under a decree are to be settled by the like rule as men of 
judgment among conveyancers would approve (3 Atk. 267), [and the Master 
generally directs the draft to be laid before a conveyancer to advise upon it ; as is 
likewise the practice with regard to an abstract when a reference as to the title is 
before the Master. (Flower v. Walker, 1 Russ. 412. 2 Dan. Ch. Pract. 899.)] 
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firmed : And whsbkas b j another order made in the said canse on , 
the said (purchaser) by his coansel admitting that he was satisfied with 
the title to the said hereditaments, was directed to pay his purchase 
r*14Qn °^^°^y ^^^ ^^^ ^^°^ ^^^ ^^® privity of the said accountant- 
L J ♦general to the credit of the said canse, << The account of/' (as 
in order ;) And WHEREAS the said (purchasery^ in pursuance of and 
agreeably to the said last recited order, paid the said sum of £ into 
the bank, as appears by the office copy of the receipt of one of the 
cashiers of the said bank and of the certificate of the said accountant- 
general : Now THIS INDENTURE WITNESSETH, that in consideration of 
the payment as aforesaid of the said sum of £ by the said (pur- 
chaser^) the payment and application of which said sum in manner afore- 
said they the said (trustees) do hereby respectively acknowledge, and 
therefrom release the said (purchaser,^ they the said (trwteeSf) accord- 
ing to their several interests in the said premises and in pursuance of 
the said recited decretal order, DO grant, alien and convey to the said 
(purchaser^ and his heirs. All (parcels,) together with all and singular 
the appurtenances to the said hereditaments or any of them, or any part 
thereof, belonging. 

[DeedSj (fee, a«/c, 46.] 

To HAVE AND TO HOLD the said hereditaments hereinbefore described, 
with the appurtenances, to and to the use of the said (purchaser^) and 
and his heirs and assigns. 

[ Covenant hy the trustees that they have done no act to incumber, ante, 
p. 130.] 

In witness, &c.(7) 



[*150] •PRECEDENT X. 

OONYETANCE in fee of FREEHOLDS, AND COVENANT TO SURRENDER 
COPYHOLDS, BY A MORTGAGEE, WITH POWER OF SALE, THE MORTGA- 
GOR JOINING TO CONFIRM GENERALLY, TO COVENANT FOR THE TITLE, 
AND TO CONCUR IN THE COVENANT TO SURRENDER THE COPYHOLDS 
OF WHICH HE HAS THE LEGAL ESTATE. 

This Indenture, made, &c., between (mortgagee) of the first part, 
(mortgagor, the vendor^ of the second part, and (purchaser) of the third 
part : Whereas (vendor^ s testator,) late of, &c., was at [the date and 
publication of his will hereinafter recited, and so continued to, if an old 
toill^ the time of his death, seised in fee of divers hereditaments, and 

(7) [Alterations in the practice of sales by the conrt hare been produced bj 
the Chancery Act of 1852. The general effect of these is, that sales are now 
made by the judge at chambers through the medium of his chief clerk ; that the 
title is previouslj investigated bj one of the convejancing counsel appointed bj 
the Lord Chancellor, and that generallj what was formerly done bj the Masters 
is now done by the judge and chief clerk at chambers. (See Hemings' Equity 
Statutes and Orders of 1852.)] 
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among them of the freehold and copyhold hereditaments hereinafter de- 
Bcribedi and having surrendered the latter to the use of his will ;(1) and 
by his will bearing date , dnly "•'executed and attested as by r«i ct-i 
law required, devised to the efiPeot(2) following; that is to say, L ^ J 
the lands hereinafter described to Sarah his then wife (but since de. 
ceased) for her life, with remainder to the said vendor in fee, subject 
however to the payment of the sum of £ to his nephew C. C. : And 
WHERBA8 the said testator departed this life on without having 
altered or revoked his said will, which was on proved in the 

court of : And whbrkas the said ^leg(Uee) is an infant, << and there- 
fore incapable of executing a release of his legacy :(3) And whereas 
by indentures of lease and release bearing date respectively on , the 
release being made between the sud (vendor) and Emma his wife (since 
deceased) of the first part, the said (teslator^s widow,) since deceased, of 
the second part, and ^{mortgagee) of the third part, the freehold r^ci cqi 
hereditaments comprised in the said recited will were conveyed L J 
to the use of the said {mortgagee) and his heirs, and the said {vendor) 
did thereby covenant with the said {mortgagee) to surrender to nim and 
his heirs the said copyhold hereditaments hereinafter described at the 
following court to be holden for the manor of , whereof the said 
copyhold hereditaments were held, to the intent that the said {mort- 
gagee) might be admitted tenant thereof, « at the will of the lord of the 
said manor,'' according to the custom of the said manor, subject, never- 
theless, as to both the said freehold and copyhold hereditaments to a 
proviso for redemption on payment by the said {vendor) to the said 
{mortgagee) of the sum of £ , with interest thereon at £5 per centum 
on a day therein named and since passed; and in the indenture now in 
recital is also contained a proviso, that if default should be made in pay- 

(1) Soch a will is in fact a declaration of the uses which the surrender is to 
effectuate, and the densee is in by the surrender. The statute 55 Qeo. 3, c. 192, 
in general cases supplied the absence of the previous surrender ; but when the 
surrender was not merely formal, as in a devise bj a married woman who is sepa- 
rately examined by the steward at the time of the surrender, it is still necessary. 
(Doe T. Bartle, 5 B. & Aid. 492.) 

[The above statute did not enable a testator who had never been admUUd to 
devise his copyholds, so as to entitle the devisee to be admitted. It only sup- 
plied the twrrender of a party who could have surrendered, which an unadmitted 
copyholder could not. And see Matthews v. Osborne, 17 Jnr. 696.1 

[The Wills Act, 1 Vict c. 26, s. 3, enables a devise of copyholds " notwith- 
standing the testator may not have surrendered the same to the use of his will, 
or notwithstanding that being entitled as heir, devisee, or otherwise, to be ad- 
mitted thereto, he shall not have been admitted thereto." All fines and fees 
which would have been payable if the testator had been admitted or surrendered, 
are to be payable. 

[As the act gives no enlarged power to a married woman, a surrender to the 
use of her will, with the usual examination, will still be required. (5 B. k Aid. 
492.)] ^ 

(2) It is usual to recite the limitations in a will literally, which is pro- 
per when their operation is not perfectly certain. But when there is no room for 
constructive interpretation, there is no more objection to reciting the effect of a 
will than of a deed. But the draughtsman must be competent to draw that infe- 
rence. 

(3) [See ant«, p. 136, for note as to the means of obtaining a discharge from 
a legacy under such circumstances.] 
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ment of the said principal sum of £ and interest^ pnrsaant to the 
proviso and covenant therein contained for payment thereof, it should be 
lawful for the said (mortgagee) immediatelji without any concurrence 
on the part of the said (vendor) and Sarah his wife, or of the said {testct- 
tor's vndoWf) absolutely to sell all and singular the said freehold and copy- 
hold hereditantenis, either together or in parcels, and subject to such condi- 
tions of sale or stipulations as to title as he the said (mortgagee) should 
think fit, for the most money that could be obtained for the same, and 
to convey and assure the same premises when sold to the purchaser or 
purchasers in fee, or as he or they should appoint ; and the receipt of 
the said (mortgagee) was to be a legal discharge to the person or persons 
paying the same, *who should not be concerned or obliged to see 
to the application of the said moneys :^4) And whxbsas the 
said (mortgagee) hath contracted with the said [purchaser) for the sale, 
as hereinafter expressed, of all the said freehold and copyhold heredita- 
ments hereinafter described for the sum of £ , and the said (mort- 
gagor) approves of the said sale,(5) and has agreed to join in the present 
conveyance: And whbrsas the said parties to these presents have 
agreed that the sum of £A,. shall be the apportioned price of the said 
freehold hereditaments, and the sum of £B, as that of the said copyhold 
hereditaments :(6) Now this indentubb vtitnbssbth, that in con- 
r«1^41 sideration of the sum of JSA.+B. of sterling money ^to the said 
L -J (mortgagee) paid by the said {purchaser) at or before the sealing 
and delivery of these presients, in full for the absolute purchase oi the 
said hereditaments hereinafter described, and the fee simple thereof, free 
from, all incumbrances; that is to say, £A. for the purchase of the 
said freehold hereditaments, and £B* for the purchase of the said copy- 
hold hereditaments, which is the sum intended to be inserted in the sur- 
render hereby covenanted to be made as the consideration thereof, the 
receipt of which said aggregate sum of £A.-|-B. the said (mortgagee) 
doth hereby acknowledge, and from the same he, and the said {mortga- 
gor,) do hereby respectively release the said (purfihaser^) Hs, the said 
(mortgagee,) wJkh. the consent of the said (mortgagor^) and in exercise 

(4) [In the author's precedent the receipt clause was omitted, as he considered 
it unnecessary bj the concurrence of the person interested in the surplus money. 
The editor however, ventures to think that a proper receipt clause is of more ad- 
vantage, and gives greater security to the purchaser, than the joining of the mort- 
gagor, inasmuch as he may have mortgaged his equity of redemption, and there- 
fore not really be the person interested in the surplus ; and, if the mortgagor's 
concurrence be obtained as a waiver of anything he might be entitled to in the 
mode or conduct of the sale, the possibility of his having parted with his equity 
of redemption renders the conveyance still more insecure. (See Foster v. Hog- 
gart, 14 Jur. 760.] 

(5) It is well settled that a mortgagee may make a good title to a purchaser 
under the usual trust or power of sale^ without the concurrence of the mortgagor. 
(Oorder v. Morgan, 18 Ves. 344.) . 

(6) It is desirable to apportion the price, that there may be a correspondence 
between the conveyance and the surrender. If the ad valorem duty for the pur- 
chase money of the copyholds, which may be affixed either to this conveyance or 
the surrender, be put on the latter, the propriety of apportionment is more obvious. 
When the surrender is made in court, the ad valorem duty is on the copy of court 
roll. (65 Geo. 3, c. 184, Sch. Conveyance.) If made out of court, the surrender 
is the principal instrument as regards the stamp duty. [See Stamp Act, 1850.] 
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of his aforesaid power, by these presents Doth grant, alien and convey ; 
and the said (mortgagor) doth grant alien, release, and confirm to the 
said (purchater) and his heirs. All {freehotd parceU,) [Deeds, ante, 
p. 46, concerning the same freehold and copyhold hereditaments hereby 
released and covenanted to be snrrendered.1 

To HAVE AND TO HOLD the Said freehold hereditaments hereinbefore 
described, with their appartenanoes, to and to the nse of the stud (pur- 
choier'j and his heirs« And each of them, the said (mortgagee and mort- 
gagorS doth hereby for himself and his heirs, covenant with the said 
(purcfMLserj) his heirs and ^assigns, in manner following, viz. r;|eicf:-| 
that the said (mortgagor) or his heirs, and the said (mortgagee^) ^ -J 
the latter by way of release of right only,(7) shall, on the request and 
at the costs of the said (purchaser,) his heirs or assigns, at the next or 
some other subsequent court, to be held for the said manor of , or 
out of eourt,(8) as soon as may be, surrender into the hands of the lord 
or lady of the said manor for the time being, according to the custom of 
the same manor. All {copyhold parcels,) to the intent that the said (jpur* 
chaser) « or his heirs'' may be admitted tenant. And it is hereby agreed 
between the parties to these presents, as far as they respectively are 
interested, that such of the freehold and copyhold hereditaments so 
devised as aforesaid by the said ^testator, as are not hereby r^ci^a-i 
released and covenanted to be surrendered, shall be primarily L J 
liable for the payment of the aforesaid legacy and the interest thereof, 
and for indemnifying the said purchaser, his heirs and assigns, from the 
payment thereof, or any contribution in respect thereof, and from all 
costs by reason of suing for or recovering the same legacy and interest, 
or any part thereof. [ Covenant by mortgagee ^tat he has done no act 
to incumberj anie^ p. 105.]j And the said (mortgagor) doth hereby for 
himself and his heirs covenant with the said (purchasery) his heirs and 
assigns, that notwithstanding anything made, done or suffered by him the 
said {mortgagor,) or any of his ancestors, to the contrary, << he the said 
(mortgagor) is now seised or possessed of the copyhold hereditaments 
hereinbefore covenanted to be surrendered, and every part thereof, with 
their appurtenances, for an absolute estate of inheritance in fee simpfe, 
at the will of the lord of the said manor, according to the custom thereof, 

(7) The mortgagee took nothing more than an equitable right nnder this cove- 
nant. A surrender alone gives but an inchoate legal right. The admittance 
of the tenant is the requisite means of perfecting his legal title. (2 B. Com. 368.) 

(8) [By the Cottf hold Enft-anchisement Act, 4 & 6 Vict. c. 35, s. 86, the lord of 
anj manor, or hij^eward or deputy, may hold a customary court, although there 
be not at the time any person holding lands by copy of court roll, or if there be 
any such, none are present, or only one present. 

[Sec. 87. Any lord, steward, or deputy may grant at any time and place, either 
in or out of the manor, and without holding a court, any lands parcel of such 
manor. 

[Sect. 88. Any lord, steward, or deputy may admit at any time and place, and 
in or out of the manor, and without holding a court, any person as tenant to any 
lands parcel of such manor. 

[Sect. 90. It shall not be essential in any case to the validity of the admission 
of any person that a presentment shall be made by the homage, of the surrender, 
will or other instrument, or the fact in pursuance or in consequence of which such 
admission shall have been granted.] 
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withoat anythiDg to charge or in any manner inoamber the same e8tate.(9) 
And also that, notwithstanding any snch thing made, done or suffered 
by the said {mortgagee and mortgagor,) or by the ancestors of the said 
{mortgagor) to the contrary/' they the said {mortgagor and mortgagee,) 
or one of them, now have or hath good right by these presents to assure 
r*1 i^71 ^^^ *^^^ freehold hereditaments hereinbefore described to, and 
L J to the nse of the said {purchaser,) and his heirs, in manner 
aforesaid ; and also to surrender the said copyhold hereditaments, and 
every part thereof, with their appurtenances, in manner aforesaid, and 
according to the intent of these presents. And further, that it shall be 
lawful for the said {^purchuer,) his heirs and assigns, at all times here- 
after peaceably to enjoy the said freehold and copyhold hereditaments, 
and receive the rents and profits thereof, and of every part thereof for 
his and their own use, without any lawful interruption or denial by the 
said {mortgagor or mortgagee,) or either of them, or any persons right- 
fully claiming or to claim any interest at law or in equity in the said 
freehold and copyhold hereditaments or any of them, or any part thereof, 
through, under or in trust for them the said {mortgagor and mortgagee,) 
or either of them, or through, under or in trust for any of the ancestors 
of the said {mortgagor ;) And that clearly indemnified by the said {morU 
gagor,) his heirs, executors or administrators, at his and their sole 
expense, against all interests, forfeitures, causes of forfeitures, liens, and 
incumbrances whatsoever, made, done or suffered by the said {mortgagor 
and mortgagee^ or either of them, or any persons rightfully claiming 
any interest at law or in equity in the said hereditaments, or any of 
them, under or in trust for them the said {mortgagor and mortgagee,) 
or either of them, or under or in trust for any of the ancestors of the 
said {mortgagor,) or by their or any of their means : And also that 
they the said ^mortgagor and mortgagee) respectively, or their respective 
r*l5S1 ^^^^i ^^^ every other person nghti^lly ^claiming any interest 
L J at law or in equity in the said freehold and copyhold heredita- 
ments hereinbefore released and covenanted to be surrendered respec- 
tively, or any part thereof, from, under or in trust for them, or any of 
tlfem, or from, under or in trust for any of the ancestors of the said 
{mortgagor,) shall, at all tigies hereafter, on every reasonable request, 
and at the sole expense of the said {^purchoMr^ his heirs or assigns, 
make or do, or cause to be made or done, all such further acts and assu- 
rances in the law, of record or not of record, for more perfectly or satis- 
factorily assuring the said freehold and copyhold hereditaments to the 
said {purchaser) and his heirs in manner aforesaid, and according to the 
true intent and meaning of these presents, as by him or them, or his or 
their counsel in the law, shall be lawfully and reasonably advised and 
required. 
In witness, &c. 

(9) This coTenant is evidently in every way correlative to the covenant for a 
seisin in fee of the freeholds, and may therefore be omitted as involved in the 
covenant for a right to surrender, (ante, p. 65.) The great advantage of accom- 
panyiDg a copyhold surrender by a deed of covenant to surrender is, that the pur- 
chaser may obtain covenants for the title. 
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PRECEDENT XL 

CONVEYANCE OF FREEHOLDS AND ASSIGNMENT OF LEA8EH0LD8,(1) IN 
CONSIDERATION OF AN ANNUITY GRANTED BY ANOTHER DEED. 

This Indenture, made &o., between (vendor) of the one part, and 
(purchaser) of the other part : *Wherea8 the said (vendor) is ^^^ ^g, 
seised in absolate fee simple by purchase for a valuable conside- ^ J 
ration of the freehold hereditaments hereinafter described : And where- 
as by an indenture bearing date , and made between (lessor) of the 
one part, and (lessee) of the other part, for the considerations therein ex- 
pressed, certain hereditaments, and among them the hereditaments here- 
inafter described, were demised to the said (lessee) from then last 
for the term of ninety-nine years thence ensuing, under the yearly rent 
of £ , payable quarterly, on the days therein mentioned, and subject 
to the covenants therein contained: And whereas by divers mesne 
acts, and ultimately by an indenture, dated , and expressed to be 
made between A. B. of the one part, and (vendor) of the other part, the 
hereditaments comprised in the last recited indenture were assigned to 
the said (vendor) for the remainder of the said term of ninety-nine years, 
subject nevertheless to the rent and covenants contained in the same 
indenture : And whereas the said (vendor) hath contracted with the 
said (^purchaser) for the absolute sale to him of the said freehold hereditik 
ments, and the residue of the said term in the said leasehold premises, . 
and the said (purchaser) hath agreed in consideration of the conveyance 
to be made to him, to pay or cause to be paid to the said (vendor) an 
, annuity of £ , to commence from , and be payable thenceforth 
for the term of his natural life,(2) by four equal '''quarterly pay- r^ie-i^n-i 
ments, the first to be made on next ensuing, and the said L J 

(1) [See other Precedents on sales of leasehold interests^ />o«/, and Contents.] 

(2) Were the vendor to die before the conveyance is executed, the purchaser 
would still be entitled to a specific performance of his contract, though by the 
vendor's death the annuity has ceased, and the consideration has consequently 
failed. For this case falls within the rule of equity — that what is agreed to be 
done is considered as actually performed. (1 Bro. C. C. 156. 1 Price, 292. 9 Ves. 
246.) But the purchaser could not insist upon a specific performance, if the 
annuity were to become due before, the vendor's death, and he, the purchaser, 
were to neglect to pay or tender it, for he has then by laches forfeited his right to 
the aid of a court of equity. (7 Bro. P. C. 184.) Hence when that is the intention, 
the agreement should expressly entitle the purchaser to a conveyance on payment 
of the annuity up to the death of the vendor, although that event happen before 
the contract is completed, and a payment of the annuity having become due shall 
not have been made or tendered. 

[By 4 & 5 Will. 4, c. 22, all annuities and all other payments of any description, 
made payable at fixed periods, under any instrument executed after the act, (16th 
June, 1834,) or being a will coming into operation after that time, shall be appor- 
tioned, so that the person interested, his executors, administrators, or assigns, 
shall be entitled to a proportion from the last day of payment.] 

It may be observed, that the deed securing an annuity never requires inrolment 
when the consideration is, as in the present instance, an estate in land. (2 Brod. 
k Bing. 702. 5 Moore, 479, 481.) [Annuity Inrolment Acts repealed by Usury 
Act, 1854, ante, p. 81.1 

Mat, 1856.— 8 
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{purchaser) has agreed to charge the said annaity upon the said freehold 
and leasehold premiseSi and to execute all necessary deeds for that pur- 
pose, for effectually securing the payment thereof, and also to execute 
a warrant of attorney to the said (vendor,) upon which judgment may be 
forthwith entered up of record in one of her majesty's courts at West- 
r*1 M 1 minster :(8) Now this ^Indentubx witnbssbth, that in perform- 
L J ance of the said agreement on the part of the said (vendor,) and 
in consideratio;! of the said annuity, to be secured pursuant thereto, in 
full for the absolute purchase of the said freehold hereditaments herein- 
after released, and also of the said leasehold premises hereinafter assigned 
for the residue of the said term, the said (vendor) doth by these presents 
grant, alien and convey unto the said (purchaser) and his heirs. All 
(freehold parcels,^ together with all and singular the appurtenances to 
r^-tfuTi ^^^ ^^^ nereditaments or any *of them, or any part thereof 
L -^ ^Deedsj &c.] To have and to hold the said hereditaments here- 
inbefore described, with the appurtenances, to and to the use of the 
said (purchaser) and his heirs : And this indbmtubb vubtheb wit- 
NX88BTH, that for the considerations aforesaid, the said (vendor) doth 
assign to the said (purchaser,) <(his executors, administrators and 
assigns,^' All (leasehold parcels,)(4) all of which same premises are 
comprised in and demised by the nereinbefore recited indenture of lease, 
bearing date as aforesaid, together with the fixture8(5) belonging to the 

(3) It has long been a general practice for a debtor to ezecate, as an aaziliarj 
secarity, a warrant of attomeji addressed to one or more attorneys of some 
superior court at Westminster, authorizing him or them to acknowledge a judg- 
ment for the money, which enables the creditor to sue out an elegit for the whole 
of the lands of the debtor, (1 & 2 Vict. o. 110,) in the same manner as if the 
judgment had been obtained in an adversary suit, the warrant being merely to 
shorten the process and lessen the expense of Uie proceedings. 

[Warrants of attorney must be executed by the debtor in the presence of an ' 
attorney of the superior courts expressly named by the debtor, and attending at 
his request, to inform him of its nature and effect before the same is executed, and 
such attorney is to subscribe as a witness, declaring himself as such attorney and 
such witness, and no other execution is yalid. (1^2 Vict. c. 110, ss. 9, 10.) 
Warrants of attorney given by traders must be filed in the Writ Clerk's Office, 
within twenty-one days from the execution, (3 Geo. 4, c. 39,^ or they will be 
void "to all intents and puiposes whatsoever.") (12 k 13 Vict.' c. 106, s. 136. 
The Bankruptcy Aet^ 1849.) The latter words are large enough to invalidate a 
warrant of attorney against the debtor himself, whether he become bankrupt or 
not ; but it is considered that in accordance with the decision upon similar words 
in sect. 137, as to the filing of judges' orders, they would be restrained to the 
event of the debtor's bankruptcy. (Bryan v. Child, 14 Jur. 510.)] 

It is also observable that when one sells an estate for an annuity, without any 
agreement being made respecting the security to be given for it, he is entitled to 
have it secured, not only upon the estate, but also by the bond of the purchaser, 
and a judgment to be entered up against him. (8 T. R. 57. 2 B. A; Aid. 568.) 

(4) It is a common practice to describe the parcels of an assignment in the 
recital of the lease. In this instance they are introduced into the operative part. 
The difference is immaterial. But when the parcels are described by reference 
to the lease, particular care must be taken that the reference is correct : an error 
would be fatal. (Touch. 77, supra, n.) 

(5) In the absence, however, or any stipulation or express grant, common fixtures 
would pass to the purchaser. (2 B. ^ C. 76.) Sir E. Sugden, speaking with 
reference to contracts, observes, that it is proper to make some provision as to 
articles not properly fixtures. (V. k P. 38, 9th ed.) Lord Hardwicke has said, 
that if a man sell a house where there is a copper, or a brewhouse where there 
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said (vendor) in the said premises, (appurtenances, ut supra,) together 
with the said indenture of lease and the assignments thereof : To hayb 
AND TO HOLD the Said leasehold premises hereby assigned to the said (jptir- 
chcuer,) "his ezeoators^ administrators and ^assigns/' for the r«iaoi 
residue of the said term of ninety.nine years^ subject to the pay- ^ J 
ment of the rent^ and the performance and observance of the coYenants, 
conditions and agreements which are on the part of the lessee, his 
executors, administrators and assigns, to be paid, observed and per- 
formed, and also subject to the agreement under which the said rent has 
been apportioned, and only J£3 a year, part thereof, is paid for the said 
leasehold premises hereby assigned : And the said (vendor) doth hereby 
for himself and his heirs covenant with the said {purchaser,) his heirs, 
a executors, administrators,'^ and assigns,(6) that notwithstanding any- 
thing, made, done or suffered by the said (vendor) to the contrary, « the 
aforesaid indenture of lease is at the time of the execution of these pre- 
sents a valid and subsisting lease for the premises hereby assigned, for 
the residue of the said term of ninety-nine years therein ; and that not- 
withstanding any such thing as aforesaid/' the said (vendor) hath good 
right to convey and assign the said freehold and leasehold premises 
hereinbefore described, << to the use of the said (purchaser,) his heirs, 
executors, adminbtrators, and assigns, respectively," in manner afore- 
said, and according to the intent of these presents ; and further that the 
said (purchaser,) his heirs, executors, administrators and assigns, shall 
at all times hereafter peaceably enjoy, « and take the rents and profits 
of," the same ^freehold and leasehold premises, << during the r^it-iiMi 
respective estates for which they are hereby conveyed and ^ -I 
assigned respectively, and" according to the intent of these presents, 
without any interruption or denial from the said (vendor,) or any person 
rightfully claiming any interest at law or in equity in the same premises 
respectively, or any part thereof, from, under or in trust for him ; and 
that free from all << grants, assignments, forfeitures," titles, troubles, 
charges and incumbrances whatever heretofore committed, omitted or 
privily suffered, by the said (vendor,) or any person lawfully or equita- 
bly claiming the said hereoitaments hereby conveyed and assigned 
respectively, from, under or in trust for the said (vendor,) except << as 
to the said leasehold premises," the rents, covenants, provisoes and 
agreements in the said indenture of lease reserved and contained^ and 
which henceforth, on the tenant's part, ought to be paid, observed and 
performed : And morxovib that he the said (vendor,) and every person 
lawfuUy or equitably claiming any interest in the said freehold and 

are ntensilSi unless some consideration was given for them, and a v-alnation set 
upon them, they would not pass. (1 Atk. 478.) As in the present instance, bj 
an express grant of the fixtures, those articles which are not legally comprehended 
under that denomination, may be assumed to be intended not to pass ; the clause 
may be continued thus — " and all the other appurtenances to the said leasehold 
hereditaments, except such articles as are not proper fixtures.'' 

(6) The express nomination of the "executors,'' &c., in order to make the 
corenants for title of the leaseholds run with the land, is as unnecessary as the 
express nomination of the heirs, &c., has been observed to be, and for the same 
reasons (antCj p. 63). But some practices we must still continue oai of complais- 
ance to timidity. 
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leasehold hereditaments^ from, under or in trust for him, shall at all 
times hereafter, on every reasonable request, and at the costs in all 
things of the said {purcJiaser,) his heirs, executors, administrators or 
assigns, respectively, make, do or cause to be made or done, all such 
further, lawful and reasonable acts and assurances, of record or not of 
record, for more effectually assuring as well the said freehold heredita- 
ments to and to the use of the said {purchaser) and his heirs, &c., as to 
the said leasehold premises, during the then residue of the said term of 
ninety-nine years, to the said (^purchaser,) his executors, administrators 
r^lfi^l ^^^ '^'assigns, in manner aforesaid, and according to the intent of 
I- J these presents, as by the said {purcTuzserA his heirs, executors, 
administrators or assigns, or his or their counsel in the law, shall be 
lawfully and reasonably advised and required. (7) 
In witness, &o. 



PRECEDENT XII. 

conveyance in fee to a corporation aggreoatb, with the con- 
currence OF A MORTOAQEE FOR YEARS, WHO ASSIGNS HIS TERM FOR 
THE PURPOSE OP MERGER, AND JOINS IN THE CONVEYANCE OP THE 
FEE IN ORDER TO OBVIATE A DOUBT WHETHER HE HAS THE LEGAL 
INHERITANCE. 

This Indenture, made, &c., between {vendor) of the first part, 
(mortgagee) of the second part, and {the corporation^ as the mayor, 
r*l fifii ^^1^®'*°^®^ *°^ citizens *[or burgesses if only a borough] of the 
L ^^^J city of , or borough of .) (See 5 & 6 F! 4, c. 76, «. 6, 
Mun, Corp, Act.) 

Wherea8(1^ the said {vendor) being, at the time of the date and 
execution of tne indenture hereinafter recited, seised in absolute fee 
simple by purchase for a valuable consideration of, among other here- 
ditaments, the hereditaments hereinafter described, by an indenture 
bearing date on or about the day of , and expressed to be made 
between himself and the said {mortgagee^) the said {vendor) demised 
among other premises the same hereditaments to the said {mortgagee,) 
from the date of the said inflenture for the term of 1,000 years, subject 
to a proviso for cesser of the said term on payment by the said {vendor) 
to the said {mortgagee) of the principal sum of £1,000, with lawful 

(7) The reader will observe that the purchaser is not made to indemnify the 
vendor against the rents and covenants in the lease, becanse the latter is only an 
assignee of the leasehold estate, and ex hypoihtsi^ not being boand by covenant to 
pay the rent and perform the covenants in the lease, there is not anything for the 
purchaser to indemnify against. [But if, as is generally the case, the assignor, 
although himself an assignee, has covenanted with his vendor to pay and observe, 
kc.j and there is such a succession of covenants from lessee to assignee, as reaches 
the vendor, and renders him liable for non-payment or non-performance, then he 
may require the purchaser to indemnify him from the consequences of breaches 
of the covenants. fPembers v. Mathers, 1 Bro. 0. C. 52.)] 

(1) This mode or blending the recital of the vendor seisin with that of the 
mortgagee is compendious and accurate. 
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interest for the same, at the time and place therein mentioned for pay- 
ment thereof: And whereas the said principal money is now due to 
the said (mortgagee) upon his said security, but all interest in respect 
thereof has been satisfied as is hereby acknowledged : And whereas the 
said {vendor) hath contracted with the said {corporation) for the sale as 
hereinafter mentioned of the hereditaments hereinafter described, with 
their appurtenances, for the sum of £500, which it has been agreed to 
apply in reduction of the said sum of £1,000, in consideration whereof 
the said {mortgagee) has agreed to discharge the same hereditaments 
from the residue of the said sum of £1,000 and its interest, and to 
assign the residue of the said term, so far as it comprises the r«ig7n 
^hereditaments hereby conveyed, so as to merge the said term ; ^ -I 
and because it may be doubted whether the legal fee is not vested in the 
said {mortgagee^) he has agreed to join in the conveyance of the inherit- 
ance m the manner hereinafter expressed : And whereas the said {cor- 
poration) have obtained her majesty's license, bearing date , to pur- 
chase and hold hereditaments in fee simple, without forfeiting them 
under the Statutes of Mortmain in that behalf :(2) *Now this r«i/>Q-| 
indenture WITNESSETH, that in pursuance of the said agree- I- J 

(1) No corporation, whether aggregate or sole, ecclesiastical or temporal, can 
hold lands without doe license for that purpose ; and the lord of the fee, or in 
default of Am entry within the time limited bj the statutes the king may enter (Oo. 
Lit. 2 b.) Before the 7 A 8 W. 3, c. 37, the king's license prevented onlj the for- 
feiture to himself (F. N. B. 21), but that act is considered to extend its operation 
to any mesne lord, and consequently renders it universally effectual. (Harg. Go. 
Lit. 99, a.) 

[Mr. Grant in his valuable Treatise on Corporations, says, p. 99, " It has been 
said that to grant and purchase are incident to a body incorporate (10 Go. 30), 
and that if any sole corporation or aggregate of many, either ecclesiastical or tem- 
poral, purchase lands or tenements in fee, they have capacity to take, but not to 
retain, unless they have a sufficient license in that behalf, for within one year 
after alienation the next lord of the fee may enter, and if he do not then the next 
over lord and so on, each mesne lord having half a year to enter in, and in default 
of all the intermediate lords the crown may take possession of the lands as 
escheating. The meaning of the doctrines above laid down, which at first sight 
appear to involve some degree of contradiction, is this, that a corporation aggre- 
gate or sole when once created may without a license take lands and tenements 
granted to him or them in mortmain, for they have at common law a capacity so 
to do, and that without a license they may hold such lands and sue, Ac, in respect 
of them, provided neither the lord or lords of whom they were holden, nor the 
crown, assert their right-s and enter upon such lands ; in other words a grant or 
gift in mortmain is not void, but only voidable by the lord or the crown. It 
seems that nothing but entry is requisite on the lord's part. In the case of the 
king, however, it is said that there cannot be entry made until office found. (12 
East, 96. 5 B. & G. 587.) At any rate, of things not lying in tenure, as rents, 
commons and the like, it is certain that the king is not entitled to them until 
office found, and till then they remain in the corporation. (Shelford, Mort. 8.) 

[P. 101 : " Formerly, previous to the grant of a royal license, a writ of ad quod 
damnum must have been sued out to inquire what damage it would be to the king 
or to other persons if the king do grant such license. But this writ has been long 
disused, and instead of it the license may contain a clause dispensing with the 
necessity of that writ, or any other writs, inquisitions or mandates. Also in 
modern acts of parliament, enabling corporations to hold lands, there is usually a 
clause dispensing with that writ, as well as with the statutes of Mortmain, so that 
the writ, though disused, is by no means obsolete. 

[" The license is usually granted by writ of privy seal or letters patent (the 
latter seems to be the more regular course), empowering the licensee to hold 
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ment^ ahd in oonsideration of £600 of sterling money to the said (mort- 
r*lfiftl 9^9^^) P*^^^ ^^y ^^ ^^^ (corporation^ at or before the ezeontion 
L J of these presents by the direction or the said (vendor,) in part 
payment of the said sum of £1,000 so due to the said (mortgagee) on his 
said recited security, and in fall for the absolute purchase of the here- 
ditaments hereinafter described, discharged from the residue of the said 
sum of d81,000 and its interest, the payment and receipt of which said 
sum of £500 the said (vendor cmd mortgagee) do hereby acknowledge, 
and from the same respectively release the said (corporation,) the said 
(mortgagee) by the direction of the said (vendor) doth grant, alien, and 
convey ;(3) and the said (vendor\ doth grant, alien, convey and con- 
firm; and the said (m^ortgagee) for the {>urpose of merging the said 
term of 1,000 years in the said hereditaments hereby conveyed doth 
surrender and also assign to the said (corporation) and their sue- 
r*l701 ^^^^^(^) ^^^ assigns. All (parcels and * appurtenances. Deeds, 
L -I OS ante, p. 46.) To have and to hold the said hereditaments 
hereinbefore described, with their appurtenances, to' and to the use of 
the said (corporation) and their successors and assigns. 

lands to such an annual amount in valne, and freqaentlj also empowering all the 
subjects^ whether incorporated or unincorporated, to alien in mortmain to the 
licensee up to such amount. In the case of trading or other private corporations 
the acts of parliament or charters constituting them usually express in each case 
the extent to which the corporation maj hold lands ; if no amount be mentioned 
in the license, charter or statute, they maj hold to anj extent P. 103. 

['*With respect to the municipal corporations, they are allowed to purchase and 
hold in perpetuity lands to the extent of 6 acres in the whole, either within or within 
the limits of the boroueh, and to build thereon a town hall, council house, police 
office, gaol or house of correction for the borough (1 Vict c. 78, s. 40) ; but this 
enactment leaves untouched any powers that such corporations may have of 
taking and holding in mortmain by royiU license in their charters or otherwise." 
P. 108J 

(3) Some gentlemen would add, "by way of conveyance, and not by way of 
.covenant or warranty." But it is now agreed by every respectable text writer, 
that even when a trustee conveys the inheritance by the word "grant," no fear of 
an implied covenant or warrant need be entertained. Mr. Butler recommends as 
a means of contra-distinguishing the conveyance of the beneficial owner from the 
guarded one of the trustee, that the former should be made to grant " fully and 
absolutely." (iSee the note, ante, p. 42.) 

(4) In grants of lands to sole corporations, the word tueeeuort is necessary to 
supply the place of heirt (1 Inst 8 b.), but in conveyances to corporations aggre- 
gate that word, though usually inserted, is needless. Sir W. Blackstone's obser- 
vation (2 Oom. 109), that such a timple grant is strictly only an estate /or ^«, but 
perpetual or equivalent to a fee simple, because a corporation never dies, errone- 
ously assumes that the law distinguishes between such a grant and one which 
contains a limitation to the successors, and that it aUowt the former to confer a 
virtual inheritance in consequence of the legal immortality of that corporation, 
whereas the truth is that the limitation to its successors is merely nugatory, ana 
a fee simple, therefore, is as tfftctwdy and directly given to without as with that 
limitation. 

[The commentator's remark seems founded on Go. Lit 9 b.: "On this state- 
ment of Sir E. Coke's, it seems necessary to remark, that the estate which a cor- 
poration aggregate has in its lands does not seem to be a fee simple absolute, but 
to be conditional upon the maintenance of the succession, for upon failure of the 
•uocessors as in consequence of death of all the members, or surrender of charters, 
or dissolution from any cause, the lands of the corporation revert to the donors, 
this being as the courts have observed the only instance in which a possibility of 
reverter could remain after a fee granted. (1 W. Bla. 165. 7 Q. B. 384.) There 
is something, therefore, quite peculiar in the nature of the < fee * which a corpora- 
tion takes by a grant or devise." (Grant on Corp. 109.)] 
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[^Covenant by mortgagee that he hcu not incumbered^ aiUtj p. 105. 
Ooyenants by vendor for title, as ante^ p. 63, with the corporation; their 
raooeasors and assigns.] 

lU WITNESS, &c. 



♦PRECEDENT XIIL [*171] 

CONYETANCE BT THE ASSIGNEES OF A BANKRUPT WHO OONOUBS AND 
COVENANTS FOB THE TITLE. 

This Indenture, made, &o., between [creditors and official amgnee$) 
of the first part, {bankrupt) of the second part, and [purchasers of the 
third part: Whereas by indenture bearing date f, and made netween 
A. B. of the one part, and {Jban1crupt\ of the other part, for the yalnable 
considerations therein expressed, the nereditaments hereinafter described 
were conveyed to and to the use of the said {bankrupt) and his heirs : 
And whereas, under and by virtue of a petition(l) to the Court of 

(1) [The disposition of a banlsmpt's estate has been materially altered since 
the author wrote. As, however, a conveyance fh>m a bankrupt's assignees under 
an old bankruptcy will frequently be met with on investigating titles, we give the 
author's recital, for which the above is substituted. 

" And whereas a commission of bankrupt, under the great seal of Great Britain, 
bearing date , at Westminster, was awarded against the said (hahkntpt)^ and 
the said were duly chosen his assignees. And by an indenture of bargain 

and sale, duly inrolled* in his Mi^esty's Court of Chancery, [or any other court of 
record,] and bearing date , the major part of the commissioners named in the 
said commission, conveyed the real estate of the said bankrupt (including the 
hweditaments aforesaidf) unto the said {atngneet) and their heirs, in trust for 
themselves and such of nis creditors as should prove their debts under the said 
commission.'' 

[In 1831 (1 ft 2 W. 4, c. 56), commissions were abolished, and fiats to the court 
of oankruptcy substituted. Official assignees were appointed to act with the 
creditor's assignees, and the real estate of the bankrupt was to vest in the 
assignees for the time being, by virtue of their appointment, without any deed of 
conveyance for that purpose. 

[Conveyances under bankruptcies after that act will therefore merely contain 
a recital of the fiat and the appointment, and choice of the official and creditors' 
assignees. 

[By the Bankrupt Law Consolidation Act, 1849 (12 ft 13 Tlct c 106, s. 89), an 
adjudication of bankruptcy is to be made upon a peHtion to the court of bank- 
ruptcy for the district which the trader was in then: and (s. 142) on his being 
adjudged bankrupt, " all lands, tenements and hereditaments (except copy or cus- 
tomary-hold) in England, Scotland, Ireland, ftc, and all interest to which such 

* Although the conveyance to the assignees was termed a bargain and sale, 
and was to be inroUed, it was not a bargain and sale within the Statute of Inrol- 
ments, and therefore might have been inrolled at any time. The deed operated 
by transmutation of possession, and not under the Statute of uses. Similarity in 
name, and in the requirement of inrolment, led some persons to assert an identity 
of operation. The inrolment was, however, different, for a bankruptcy bargain 
and sale might be inrolled in any court of record; whereas, a bargain and sale, 
under the Statute of Uses was to be so in one of the courts of Westminster, or 
with the custot rot. of the county. 

f This is only an averment, for the actual description of the particular heredita- 
ments will not be found in the deed, which was general in its terms. 
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Bankraptoy for the district, dated the day of , the said 

{hanhrupt^ was adjadged bankrapt, and the said {official assignee) was 
appointed the official assignee, and the said (creditors' assignees) were 
r*1721 ^^^^^'^ ^^^ appointed the creditors' assignees of the said bank- 
^ -I rupt's estate, and such several proceedings are *daly entered of 
r*17m f®<^0^<^' ^^^ WHEREAS the said ^(creditors* assignees,){2) as 
1- -I such creditors' assignees as aforesaid, have contracted with the 
said (purchaser) for the sale of the aforesaid hereditaments, with their 
appurtenances, as hereinafter mentioned, at the price of £ ; and the 
said (bankrupt) has agreed to concur in these presents, [or^ if he do not 
agree, And whebeas by an order of the said Court of Bankruptcy, 
made on, &c., the said (bankrupt) was ordered to join in these presents 
within days from the date of the said ordei:^](8) 

bankrupt is entitled in any of sach lands, tenements or hereditaments, and of 
which he might have disposed, and all sach lands, tenements and hereditaments 
as he shall purchase, or shall descend, be devised, revert to or come to sach 
bankrupt before he shall obtain his certificate, and all deeds, papers and writings 
respecting the same, shall become absolutely vested in the assignees for the time 
being, for the benefit of the creditors of the bankrupt, by virtue of their appoint- 
ment, without anj deed of conveyance for that purpose. 

[As to copyholds : By ss. 209 i 210, the Court of Bankruptcy is empowered to 
convey them by deed indented I (ante, p. 26, n.,) and inrolled in the manor court ; 
and thereby to entitle or authorize any person, on behalf of the Court of Bank- 
ruptcy, to surrender the same for the purpose of any purchaser being admitted 
thereto. 

(2) [The sale is made by the creditors^ assignees alone, as by sect. 40 of the 
Bankruptcy Act, the official assignee is not to interfere with them in directing the 
time and manner of effecting any sale of a bankrupt's estate. The official assignee, 
unless he can show the court a good reason for refusing, must concur in the sale, 
and convey the legal estate which is vested in him and his co-assignees. (2 Dea. 
240.)] 

(3) [A purchaser is often desirous of obtaining the bankrupt's concurrence, not 
so much for the benefit of his covenanting for title, as to prevent him disputing 
the bankruptcy. In those cases, however, where the bankrupt himself petitioned 
for an adjudication (as he may do under sect. 93,) there is no such reason for ob- 
taining his concurrence. By s. 148, the court is empowered, on the application 
of the assignees or Ihe purchaser, if the bankrupt shall not try the validity of the 
adjudication, or if there shall have been a verdict at law establishing its validity, 
to order the bankrupt to join in any conveyance ; and if he shall not execute such 
conveyance within the time directed by the order, such bankrupt, and all persons 
claiming under him, shall be stopped from objecting to the validity of such con- 
veyance ; and all estate, right or title which such bankrupt had therein, shall be 
as effectually barred by such order as if such conveyance had been executed by 
him. 

[The order is therefore equivalent to the bankrupt's concurrence, and it will be 
noticed that he cannot be compelled to execute the conveyance, much less cove- 
nant for title. And if he be ordered to execute a deed containing such covenants 
and do not, they will not bind him, for the order only operates as an execution by 
him so as to convey^ and not as if he had executed generally. 

[If no order or concurrence be obtained, the purchaser must then rely on s. 131, 
which enacts that no title to any estate sold under a bankruptcy shall be impeached 
by the bankrupt, or any person claiming under him, in respect of any defect in 
the fiat or petition, or in any of the proceedings under the same, unless the bank- 
rupt shall, within the time allowed by that act, have commenced proceedings to 
dispute, dismiss or annul the fiat, petition or adjudication, and duly prosecuted 
the same. The time for objecting to an ac^udication is seven, and which may be 
extended to not exceeding fourteen days, i^er service of a duplicate of the adju- 
dication (8. 104.)] 
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*Now THIS Indintubb WITNESSETH, that in consideration of r^i^A-i 
£ of sterling money to the said {official amgnee,)[^^ as ^ ^ 

snoh official assignee as ''^aforesaid, paid oy the bk\^ {purchaser y") ruiyjpi-i 
the payment and receipt of which said sum they the said (official L J 
and creditor^ amgnee$\ do hereby acknowledge and therefrom release 
the said {^purchaser ^ They the said (official and creditors^ assigneeSy) 
as snch assignees, by these presents Do grant, alien and convey 
nnto the said (^purchaser) and his heirs, All (^parcels, appurtenances, 
deedsJb) ante, p. 46.) To have and to hold the said hereditaments 
hereinoefore described, with their appurtenances, to and to the use of 
the said (purchaser) and his heirs. [Covenant by the assignees that 
they have done no act to incumber (ante, p. 130.)](6) 

[General covenants for title by the bankrupt, p. 63.] 

Is WITNESS, &0. 



♦PRECEDENT XIV. [nTe] 

CONVEYANCE BY THE ASSIGNEE OF AN INSOLVENT DEBTOR, WITH TH^ 
CONCURBENCE OP THE TRUSTEE OP THE LEGAL FEE, AND WITH THE 
ASSIGNMENT AND MERGER OP A MORTGAGE TERM. 

This Indenture, made, &c., between (trustee) of the first part, 
(assignee) of the second part, and (purchaser) of the third part : Whereas 
by indentures of lease and release, bearing date respectively the , 

and made between A. B., a trustee under the last will and testament of 
(testator,) bearing date, &c., and proved on, &c., in, &c., of the one part, 
and (insolvent) of the other part, the hereditaments hereinafter described 
were conveyed to the said (insolvent) and his heirs, to such uses gene- 
rally as he should by any deed or deeds, duly executed and attested, 
appoint, and in default of such appointment, aud in the meantime and 
subject thereto, to the use of the said (insolvent) and hit heirs :(1) And 

(4) [Tbe purchase money is to be receiyed by the official assignee, and not by 
the creditors' assignees, save where it shall be otherwise directed by the court. 
(12 k 13 Vict. c. 106, s. 39.)] 

(5) When the title deeds cannot be delivered, the assignees, like any other ven- 
dors, must give attested copies of them at the expense of the estate ; but if they 
covenant to produce the deeds, their covenant should in prudence be confined by 
them to the period of their continuance as assignees. (2 Rose, 215.) 

(6) It is, we may observe, now settled that assignees of a bankrupt stand in 
the situation of ordinary vendors. (12 Yes. 277.) Consequently they must make 
the same title as vendors, sui Juris, 

The purchaser is not entitled to any other covenant than the above from the 
assignees. The bankrupt's covenants are the same as if he were solvent. 

(1) These limitations would at one time have raised two questions, both of 
which have been much agitated. First, whether by conveying to the purchaser 
to such uses as he shall appoint, and in default of appointment to the use of him- 
self in fee, he is not in by the common law, which would nullify the power. (1 
Sand. U. 166. 1 Prest. Est. 180.) Secondly, whether the power is void by coin- 
ciding with the fee. Both points are now settled, viz. that the purchaser is not in 
by the common law, and that the power is valid. (Moreton v. Lees, cited in Sug. 
Pow. Maundrell v. Maundrell, 10 Ves. 246. Ray v. Pung, 6 B. & Aid. 661.) The 
author has endeavoured to give the rationale of the decisions in his Essay on Uses, 
60-172. 
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WHEREAS the equitable estate only in the said hereditaments was in the 
said A. B. at the dates of the said indentures of lease and release, and 
r*l771 ^^^ '^^ estate ^therein, subject to the trusts of the said will^ 
L J descended to the said (trtuteef) as heir at law of the said (testa^ 
toTf) deceased :(2) And whirbas the said {insolvent) on applied by 
petition to the court for the relief of insolvent debtors, praying to be 
discharged under the provisions of the statutes in that case made and 
provided :(8) [or And whereas the said (insolvent) being in custody on 
final process for debt, C. D. his detaining creditor applied by petition to 
the court for relief of insolvent debtors, for an order vesting the real and 
personal estate of the said (iitsolvent) in the provisional assignee of such 
estates, according to the provisions of the statutes in that case made and 
provided :] And whereas by an order of the said court made on , 
r*17$^l ^^ recorded in the said court *and advertised, the said here* 
I- -I ditaments hereinafter described were, with the other real and 
personal estate of the said (insolventy) duly vested in {provisional 
assignee,) the provisional assignee for the time being of the estate and 
effects of insolvent debtors in England: And whereas by another 
order of the said court made on , {assignee) was duly appointed to 
be assignee of the estate and effects of the said insolvent for the pur- 
poses of the said act, which appointment has been accepted, and is duly 
recorded in the same court and advertised: And whereas the said 
{assignee,) after duly pursuing and observing the directions of the sta- 
tutes in tnat case made and provided,(4) caused the hereditaments here- 
inafter described to be offered for sale at a public auction, held at, &c.| 
on, &o., and the said {purchaser) was declared at such sale the highest 
bidder for and the purchaser of the said hereditaments at the sum of 
£ I And whereas the hereditaments hereinafter described were sub- 
ject to a mortgage to {administrator of mortgagee,) as the personal 
representative of {mortgagee,) so far as relates to the residue of a term of 
600 years therein, he the said {administrator) being to that extent the 
administrator of the goods of the said {mortgagee) which were left unad- 
ministered by {executor^ as by letters of administration obtained by the 
f *1791 ^^ {administrator) from *the Prerogative Court of Canterbury, 
^ J and bearing date , will appear :(5) And whereas the said 

(2) When aaes were fiduciary the cestui que we waa enabled by 1 Rich. 3, c. 1, 
to pass the legal estate. The qaestion has been raised and mach agitated in 
modem times, whether, as a trust is in substance what the ancient use was, that 
statute is not in force and applicable to them. (See Blake v. Foster, 8 T. B. 487, 
494.) It is, however, g^neraUj considered, and always in practice, that that sta- 
tute was repealed by the Statute of Uses. A legislative declaration of the contrary 
is infinitely to be wished, as, by giving the eettui que trutt the same control over 
the legal estate, that the ceetui que use had after the statute of Richard, it would 
obviate every real inconvenience arising from passive trusts, which of late have 
been so much complained of. 

(3) [The acts relating to insolvents are now, 1 & 2 Vict c. 110, (Abolition of 
Arrest on Mesne Process Act,) 6 & 6 Vict c. 117, 10 k 11 Vict c. 102.] 

(4) [By sect 47 of 1 & 2 Vict c. 110, the assignees are to sell the prisoner's 
real estate, by public auction, in such manner and at such place as shall, thirty 
days before, be approved of in writing, by the mig'or part in valae of the creditors, 
who shall meet on notice of such meeting, published fourteen days previous there- 
to, in the way therein specified.] 

(5) The interest vested in the executor by the will of the deceased may be con- 
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mortgage hts since been paid off^ and by an indenture bearing date , 
and expressed to be made between the said {admxni9trator) of the one 
part, and the said (asstgriee) of the other part, the residue of the said 
term was assigned to the sud (aMt^nee,) discharged from the proyiso 
for redemption contained in the indenture, by which the said term was 
created ; and it has been agreed that the residue of the same term, so 
far as it may be subsisting, may be assigned for the purpose of mer- 
ger :(6^ Now THIS INDENTURB WITNESSETH, that in Consideration of the 
sum ot £ of sterling money to the said (amgnee) paid by the said 

(^purchager,) at or before the execution of these presents, the receipt of 
which said sum, and that it is in full for the absolute purchase of the 
fee simple of the said hereditaments, the said (assignee) doth hereby 
acknowledge, and from the same sum doth hereby release the said {pur- 
chaser ;) Hb the said (trustee,) by the direction of the said r^igA-i 
^(assignee,) by these presents doth grant, alien and convey, and *- ^ 
the said (assignee) doth grant, alien, convey and confirm,(7) and also 
surrender and assign unto the ssid (purchaser) and his heirs, All (par- 
celsy appurtenances, deeds, p. 46.) To hate and to hold the said here- 
ditaments hereinbefore described, with their appurtenances, to and to 
the use of the said (^pwrchaser) and his heirs. [Covenant by trustee and 
assignee that they have done no actio incumber, p. 130.] 
In witness, &o. 



PRECEDENT XV. 



OONVBYANOB OF A RECTORY BY A SURVIVING TRUSTEE, ON THE DIREO- 
TION OF THE f END0R8 (OBSTUIS QUE TRUST FOR LIFE AND OF THE 
REMAINDER IN FEE.) 

This Indbnturb, &c., between (trustee) of the first part, (tenant for 
life) of the second part, (remainderman) of the third part, and (j9ur- 
ehcuer) of the fourth part: Whereas by indentures of lease and release, 
bearing date respectively on the and days of , *the r^ci oi-i 
release made between C. Carr of the first part, A. Adams of the l- -I 

tinned by the will of the same ezecator, [if he had proved, and himself appoints 
an executor, who proTes Au testator's will, Toller, 115,] and such executor is the 
representative of the original defhnct : but it is otherwise of the administrator of 
the executor, and therefore, if the latter dies intestate, the course of representation 
is interrupted, and administration must be committed afresh of the goods of the 
deceased, not administered by the former executor. This officer is called an ad- 
ministrator de bonis non^ but he may have, and most frequently in oases like the 
present has, only a limited or speciiU administration quoad the specific effects, «. q» 
the outstanding term. 

(6) It may be observed, that this term did not merge by the assignment of the 
assignee, as be had only an equitable estate. 

(7) The reader will observe that the assignee does not exercise the general 
power of appointment, which was vested in the insolvent ; but had not the l^ai 
fee been rested in the trustee, the assignee would have been able to do this, for 
[by sect. 49 of 1 & 2 Vict. c. 110,] assignees are enabled to execute all powers 
which the insolvent might have executed for his benefit. 
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second part, and B. Bond and the said (^trustee) of the third part, the 
hereditaments hereinafter deseribed were conveyed to and to the use of 
the said B. Bond and {tritstee,) and their heirs, on divers trusts, by vir- 
tue whereof they now stand limited in trust for the said (^tenant for 
life,) with remainder to the. said (remainderman,) her son, in fee : And 
IVHBBBAS the said B. Bond is dead, and the said {trustee,) in whom, 
therefore, the legal estate of the said hereditaments is now vested, has 
agreed to join in these presents for the purpose of conveying that estate : 
Ajnd whereas the said (purchaser) has agreed with the said {vendors, 
tenant for life and remainderman) for the purchase of the said here- 
ditaments as hereinafter mentioned, for the sum of £ 

Now THIS INDENTURE WITNESSETH, that in performance of the said 
contract, and in consideration of the sum of £ of sterling money to 

the said (vendors) paid by the said (purchaser) at or before the execu- 
tion of these presents, in full for the absolute purchase of the fee simple 
of the said hereditaments, free from all incumbrances, the receipt of 
which said sum the said (vendors) do hereby acknowledge and therefrom 
release the said (purchaser;) He the said (trustee,) at the request of the 
said (vendors,) by these presents doth grant, alien and convey, and the 
said (vendors,) according to their respective interests, by these presents 
do grant, alien, convey and confirm, unto the said (purchaser) and his 
heirs, All that the parsonage or rectory impropriate of B , in the 

r*1 R21 ^^^ county of , with the glebe lands, tithes, *and other, 

L J &c.(l) [Appurtenances, sup. 45. Deeds, ante, 46.1 To have 
AND to hold the hereditaments hereinbefore desoribed,(2) with their 
appurtenances, [to the said N. Noble and his heirs to the uses (uses to 
prevent dower, if required, p. 51)] and to the use of the said purchaser 
and his heirs. [Covenant by the said (trustee) that he has done no act 
to incumber, p. 105.] And the said (vendor for life,) as concerning the 
acts and defaults of herself and her ancestors or testators, but to the 
value only of her equitable estate for life in the said hereditaments, and 
the said (other vendor,) as concerning only the acts and defaults of him- 
self and his ancestors or testators, but to the value only of his equitable 
remainder in fee in the said hereditaments, do hereby severally covenant 
with the said (purchaser) as follows : — that is to say, that notwithstand- 
ing anything made, done or suffered by them the said (vendors,) or either 
of them, their or either of their ancestors or testators, or by the said 
(trustee,) they the said (trustee and vendors,) or one of them, now have 
or hath in themselves, himself or herself, good right, &c. [yid, sup, p. 

(1 J Whatever is appendant will pass under the word appurtenances^ (3 Lev. 165 ;) 
and in general the incident passes without it. (Comyn's Dig. Grant, B. 11.) And 
an express mention of the tithes as an appendency to the principal subject-matter 
of the deed, seems to make no difference ; for if one convey a rectory, and all tithes 
thereto belonging, if the rectory does not pass from the conveyance being insuffi- 
cient for the transfer of corporeal, though abstractedly sufficient for that of incor- 
poreal hereditaments the tithes do not pass. 

(2) That the word " hereditament^ will include a rectory, parsonage, &c., see R. 
Dyer, 351, a. 
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63, *9ubitUut%ngy however ^ for the "said {testator) deceased/^ the r#ioQ-i 
ancestors or testators of the said {vendors) respectiYely, or any of I- -I 
them.] 
In wttnbss, &o. 



PRECEDENT XVL 



CONVEYANCE OF AN ESTATE PUR AUTER VIE BY THE ASSISTANCE OP 
THE TRUSTEE ACT, 1850, (AN INFANT BEING TRUSTEE OP THE LEGAL 
ESTATE.) 

This Indenture, made, &o., between {^person appointed to convey 
hy the Court of Chancery, [1) of the first part, {vendor) of the second 
part, and {purchaser^ of the third part : Whereas by an indenture 
bearing *date , and made between A. B. of the one part, and r^^io^-i 
{deceased trustee) of the other part, for the considerations therein I- J 
expressed, the said A. B. did demise unto the said {trustee,) his heirs, 
executors, administrators and assigns,(2) the hereditaments hereinafter 
described, thenceforth during the lives of X., Y., and Z., and the life of 
the survivor of them(3) (in trust, however, for the said {vendor),) under 
the yearly rent of J810, and subject to the covenants therein contained : 
And wheeleas the said {deceased trustee) has since died intestate, as far 
as relates to the said hereditaments, leaving A. B., who is now a minor, 
his eldest son, and heir at law : And whereas *the said {ven- ri^-yae^ 
dor) has contracted with the said {purchaser) for the sale to him L J 

(1) [In the author's time, the difficulty of getting the legal estate made subject 
to the requirements of the beneficial interest, when the former was outstanding in 
a trustee under disability, was yeiy considerable. The subject received much 
assistance from great lawyers, whose advice was embodied in several statutes, 
and ultimately by the Trustee Act, 1850, ^^ An Act to cotuolidaie and amend the Laws 
relating to (he Conveyance and Transfer of Real and Fertonal Property vetted in Mort- 
gagees and Trustees'* (13 & 14 Vict. c. 60,) very considerable facilities are given in 
the cases of infants and others being trustees (see Horsey's Analysis of the Act, 
p. 7.) In cases where infants are seised or possessed of any lands as trustees or 
mortgagees, the Court of Chancery, on the application of any cestui que trust, or 
trustee, or if a mortgage of any person beneficially interested in the equity of re- 
demption, or in the money secured, may by order vest the lands in any person, and 
in such manner and for such estate as the court shall direct ; or if more conve- 
nient, may appoint a person so to convey or assign the lands ; and such order or 
conveyance is to have the same e^ect as if the infant were of age and had so con- 
veyed or assigned. And the order is to be conclusive evidence of the infancy, at 
law and equity, on any question as to the legal validity of the order.] 

(2) The propriety of inserting the words of limitation in the recital of a lease, pur 
outer vie, may be inferred from what has been said in the former page (ante, 58.) 

(3) A leasehold for another's life is, in the strict propriety of legal language, an 
estate pur outer vie; of coarse a freehold, and only transferable by the same species 
of conveyance as is requisite to pass an estate in fee. Sir W. Blackstone, in re- 
ferring to an assignment, observes (2 Com. 326) that " it is properly a transfer, 
or making over to another of the right one has in any estate, but that it is usually 
applied to an estate for life or years. This is inaccurate, for an assignment pro- 
perly so called is confined to an estate for years. An estate for life in possession 
could not be passed but by feoffment, bargain and sale, or lease and release. 



Digitized by 



Google 



122 CORiriSH ON PUBOHASB DEEDS. 

of the said hereditaments as hereinafter mentioned for the snm of £ : 
And WH1BIA6 by an order of the High Court of Chancery, made by 
his honour the master of the rolls, [or his honour the yioe-chanoellor 
Kinderdey^ or Stuart^ or Wood,'] in the matter of, &o., and in the mat- 
ter of the Trustee Act, 1850, on the , it was ordered that the said 
(^penon appointed) should convey the said hereditaments, so vested in 
the said as such infant trustee as aforesaid, to the said (^purchoier) 
and his heirs, for the lives of the said X., Y., Z. ; \if no person is ap- 
pointed, it was ordered that the said hereditaments, so vested in the 
said as such infant trustee as aforesaid, should be vested in the said 
{^purchaser) and his heirs for the lives of X., Y., Z.] 

Now THIS Indentueub ^WITNESSETH, that in consideration of £ 
of sterling money to the sud vendor paid by the said (purchoier,) 
immediately before the execution of these presents, in full for the abso- 
lute purchase of the said hereditaments during the continuance of the 
several lives aforesaid, the receipt of which said sum the said {vendor) 
doth hereby acknowledge and therefrom release the said {purchaser;) 
He the said (person appointed,) in obedience to the said order of the 
said Court of Chancery, by these presents doth grant, alien and convey, 
and He the said {vendor) doth grant, alien, convey and confirm unto 
the said {purchaser) and his heirs, [during the lives of the said X., Y., 
r»l ftfil ' ^^^ *^® ^^® ^^ ^® survivor of them,*] '\AjJi parcels, appur- 
L -I tenances,) and all the tenant-right of renewal,(4) if any, and 
interest whatever of the said {vendor) in the said hereditaments, together 
with the aforesaid indenture of lease : To have and to hold the here- 
ditaments hereinbefore described, with their appurtenances, unto the 
said {purchaser) and his heirs henceforth during the natural lives of the 
said X., Y., Z., and the life of the survivor of them, subject,(5) however, 
to the rent and covenants contained in the said indenture of lease, and 
which were to be paid, performed and observed by the said {lessee,) his 
heirs and assigns* And the said {vendor) doth hereby for himself and 
his heirs covenant with the said {jmrchaser,) his heirs, executors, admi- 
nistrators and assigns, that notwithstanding anything made, done or 
suffered by him the said (vendor,) or the said (trustee,) deceased, or 
either of them, he the said [vendor) hath good rignt to convey the here- 
ditaments hereby conveyed in manner aforesaid ; and that subject to the 
payment of the rent and performance and observance of such of the 
covenants in the said indenture of lease, as run with the land, it shall 
be lawful for the said {purchaser,) his heirs and assigns, at all times 
r*lS71 ^^'^^^ during the continuance of the estate ^hereby conveyed, 
I- J peaceably to enjoy the same hereditaments, with their appurte- 

f These words should be added, for it is submitted, if the limitation to the hein 
of the purchaser were left as in the original Precedent, it would be a grant of the 
fu, and the habendum could not qualifj, p. 29.] 

(i) The interest, which is- generally termed a tenant right ofrenewaly is partica- 
larlj applicable to leases from the crown, from the church, from colleges, or from 
other corporations ; and though onlj a matter of favour and chance, the right to 
it is guarded by courts of equity. (But Co. Lit. 290, h. XI.) 

(6) [For the effect of this restriction, as creating per ee any liability in the pur- 
chaser, Bee pott.] 
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sanoesy and to receiye the profits thereof, without, [&c.| ut iupra^ p. 66.] 
^Covenant for freedom from ineumhranceSy ut eupra (except the rent 
and oovenants oontained in the said indenture of lease on the part of the 
said {triuteey\ deceased, his heirs and assigns.) For further asturance 
<< of the saia hereditaments, held for the lives of the said X., Y., Z., 
and the life of the sunrivors of them,'^ ut mpra."] And the said (pur* 
chaser) doth herebj for himself and his heirs covenant with the said A. 
B. (tn/afi^)(6) and his heirs, that he the said (jmrchaser) and hb heirs, 
some or one of them, shall at all times hereafter, during the continuance 
of the estate herebj conveyed, pay the rent and perform and observe the 
oovenants and agreements in the said indenture of lease reserved and 
contained, and from the same respectively, and all expenses on account 
thereof, indemnify and save harmless the said A. B., his heirs, execu- 
tors and administrators, and the estate and effects of the said {trustee^) 
deceased. 
In v^iTNass, &o. 



♦PRECEDENT XVII. [*188J 

OONYEYANCE OP AN ADVOWSON, (THE VENDOR'S WIFE JOINING TO 

BAR DOWER.) 

This Indenture, made &c., between {vendor and wife) of the one 
part, and {purchaser) of the other part : Whereas (testator,) of &c., 
being at the time of his death seised in fee,Q) by purchase for a valuable 
consideration, of the hereditaments hereinatter described, did by his will 
duly executed and attested as by law required, and bearing date , 

devise all his hereditaments to his son E. L. for life, with remainder to 
his issue in tail, in the manner therein mentioned,(2) and in default of 
such issue to his the said testator's right heirs for ever :(3) And whereas 

(6) [If the abo7e covenant be directed by the court, or be the arrangement 
between the parties, then the infant should be named a party to the deed.] 

(1) The language strictly appropriated to the expression of a seisin in corporeal 
hereditaments {in his demesne ae of fee) has been long disused by conveyancers. 
But the language of the Precedent, though sanctioned by universal custom, is still 
more at variance with technical phraseology ; for of an incorporeal hereditament, 
one is only said to be seised at of fee, C2 Bl. Com. 106.) 

^2) When contingent remainders fail trom the limitees not coming into existence, 
ana the draughtsman is competent to judge of the effect of the Umitations, it is 
irrelevant to set them forth. 

(3) It is observable that this ultimate limitation, though formally and properly 
inserted, was producive of no legal effect. For it is an evident corollary from the 
ancient rule which flowed from the principles of the feudal system, that a man 
cannot limit a remainder to his heirs, unless he depart with the whole fee simple 
out of bis person (4 H. vi. 196; Mo. 718 ;) that if a man by devise limit particular 
estates, and talce back the ultimate estate, or fee simple, either to himself or bis 
right heir, by express limitation, a remainder is not thereby created, but he retains 
the original reversion. 1 Leon. 182. Poph. 3. 11 Mod. 181. 13 Ves. 413. 2 
B. k Aid. 625. 

[Since the author wrote, a limitation to a devisor, or settlor's right heirs, would 
be effectual, and the heir would take by purchase and not by descent By 3 & 4 
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r*1ftQ1 ^^^ ^^^ testator died shortly after the date of his said *will| 
L -I leaving the said E. L. his only son and heir at law, and the said 
will was duly proved &o. : And whereas the said E. L., having as 
such heir at law the reversion in fee of the said advowson, &c., devised 
all the hereditaments that he should die seised of to his wife (since 
deceased) for her life, and after her death to the said ^vendor) and his 
heirs : And whereas the said E. L., shortly after the date of his said 
will, which has heen dnly proved &o.^ died without leaving issue, so 
that the remainder limited to them as aforesaid failed : And wheeubas 
the said (yendor'j has contracted with the said (^purchaser) for the abso- 
lute sale of the hereditaments hereinafter conveyed (subject to the 
r*lQ01 i°<5umbency of the Reverend *S. S.) for the sum of £ 
1- -I Now this indenture witnesseth, that in consideration of the 
sum of £ of sterling money paid by the said (^purchasery) at or before 
the execution of these presents, the receipt of which said sum in full 
for the absolute purchase of the fee simple of the said hereditaments the 
said {vendor) doth hereby acknowledge. They the said (vendor and 
wife\ by these presents, as to the said (wi/e) intended to be acknow- 
ledged by her, in pursuance of the statute for the abolition of fines and 
recoveries, Do graDt,*)* alien, convey and confirm to the said (purchaser) 
and his heirs. All that the advowson(4) in the rectory and parish church 
of L. in the county of , of which the said S. S. is the present 

incumbent. (Appurtenancesy deeds, pp. 45, 46.) To have and to 
HOLD all and singular the said hereditaments hereby granted, with their 
appurtenances, to the said {purchaser) and his heirs to the uses herein- 
after limited; that is to say, {uses to bar dower, p. 51.)(6) And the 
said {vendor,) for himself and nis heirs, doth hereby covenant with the 
said {purcfiaser,) his heirs and assigns, in manner following; that is to 
say, that notwithstanding anything made, done or suffered by him the 
said {vendor,) or the said testator, or the said E. L. deceased, to the 
r*lQn ^^^^^^'y? ^® **'^® s*^^ {vendor) has good right by these presents 
*- -I to grant the hereditaments hereinbefore described to the uses here- 
inbefore limited. And also that it shall be lawful for the said {purchaser,) 
his heirs and assigns, at all times hereafter, to hold and enjoy the heredi- 
taments hereby granted, with the appurtenances, and to present to the 

W. 4, c. 106, (the Inheritance Act,) s. 3, when any land shall have been deyised 
by any testator, who shall die after Slst December, 1833, to the heir, or to the 
person who shall be the heir of such testator, such heir shall be considered to 
have acquired the land as a devisee, and not by descent. And when any land 
shall have been limited by any assurance executed after the Slst December, 1833, 
to the person, or to the heirs of the person, who shall thereby have conveyed the 
same land, such person shall be considered to have assured the same as a pur- 
chaser by virtue of such assurance, and shall not be considered to be entitled 
thereto, as his former estate, or part thereof.] 

f [A grant was always the proper deed for conveying an advowson, and there- 
fore the Precedent needs no help from B k 9 Vict. c. 106. This, and the subse- 
quent Precedents, were included by the Author under the head of " Grants.''] 

(4) Patronage and right of presentation are usually added, but we may reject 
those words. For the definition of an advowson is the right of presentation \ 
and, as it signifies in elientelam redpere^ it is synonymous with patronage. (2 Bl. 
Com. 21.) 

(5) An advowson may be granted to uses. (2 Sand. U. 30.) 
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said churchy on eyery avoidaDce(6) thereof; without any intermption or 
disturhance from the said (vendor^) or any person or persons rightfully 
claiming any interest at law, or in equity, in the said hereditaments, or 
any of them, hy, under or in trust for the said testator, and E. L. deceased, 
or either of them, \/ree from incumhranceSf and for further assurance, 
p. 69.)] 

In WITNESS, &c. 



♦PRECEDENT XVIII. [*192] 

CONVEYANCE BY A CORPORATION OP A REVERSION IN FEB EXPECTANT 
ON A TERM OP 99 YEARS, DETERMINABLE WITH LIVES, THE PUR- 
CHASER INDEMNIFYING THE CORPORATION AGAINST THEIR COVE- 
NANTS IN THE LEASE. 

This Indenture, made, &c., between (^corporation, as the mayor, 
aldermen and citizens, or burgesses of the city or borough of , ante, 
|). 165) of the one part, and {purchaser'j of the other part: Whereas 
the said (corporation,^ by tl^eir indenture of lease under their common 
8eal,(l) bearing date on or about(2) the day of , and expressed 

to be made between the said (corporation) of the one part, and P. P. of 
the other part, did demise the hereditaments hereinafter described unto 
the said P. P., from the day of *the date thtreof, for the term r:,ciQQ-| 
of 99 years, if the said P. P., and E. his then wife, or either I- J 

(6) It is obserrable, that the sale of the next presentation when the living is 
actually vacant is simonj (Cro. £1. 788 ; Moo. 914,) or, as it seems, when the in- 
cumbent is exceedingly ill, and on his death bed (2 B. k 0. 635 ;) for it has been 
lately detennined that actoal vacancy is not essentially necessary to make the 
contract void, and that the innocence of the clerk is immaterial. (Ibid.) But 
with respect to an advowton it has been held that at any time a bona fide purchase 
of it is good ( W. Bl. 1052 ;) and De Qrey, 0. J., has said that the case in 3 Burr. 
1510, in which the court held the grant of the next presentation, or of an advotp- 
toHf made after the church was actually fallen vacant to be void, mustj as to the 
advowson, be a mistake of the reporter. (Barrett v. Glubb, W. Bl. 1052 ; and see 
Sb. Ton. 90, n. 88.) But however consonant to true principle the case of Barrett 
V. Glubb may be, this dictum of his lordship was surely ill considered. An inves- 
tigation of the doctrine would have shown the language of the report to be in 
unison with antecedent authorities. In Grey v. Hesketh, (Amb. 268,) Lord Hard- 
wicke was of opinion, that although the sale of an advowson during a vacancy 
was not within the statute of simony, as a sale of the next presentation is, it was 
void by the common law. 

(1) The proceedings of a corporation are authenticated by their common seal, 
the apposition of which to their deed perfects it without ftirther ceremony, (4 Gru. 
Dig., 28, 29,) unless an intent appears that such mere affixing it is not to pass the 
estate. (See Grant on Corp. 147.) 

(2) The words " on or about" are proper here, to avoid the possibility of nulli- 
fying the conveyance of the. reversion, which is granted as such, by a misdescrip- 
tion. In consequence of an error in the description of a remainder or reversion, 
vitiating the grant of it by losing the identity of the subject-matter, it is prudent 
in ordinary cases, and of course whenever the legal existence of the particular estate 
is doubted, to grant the lands generally ; such a grant being (as we have before 
seen) sufficient to pass the remainder or reversion. 

Mat, 1866—9 
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of them, should so long live, subject to the rent, covenants and condi- 
tions therein set forth, and with a right of perpetual renewal on the 
terms therein ezpres^d : And vithebiab the said indenture of lease is 
now in operation : And whereas the said (corporation) are seised of 
the immediate reversion in fee simple expectant on the aforesaid term in 
the said hereditaments, and have contracted(3) with the said (pur- 
chaser) for the sale of the same reversion as hereinafter mentionea, for 
the price of £ . Now this Indenture vtitnessbth, that in pur- 
suance of the said agreement, and in consideration of the sum of £ 
of sterling money to the said (corporation) paid by the said (^purchaser^) 
immediately before the execution of these presents, in full tor the abso- 
lute purchase of the said fee simple in reversion, free from all incum- 
brances, except as hereinafter mentioned, the receipt of which said sum 
the said (corporation) do hereby acknowledge, and from the same do re- 
lease the said purchaser ; They the said (corporation,) by these presents 
DO grant unto the said (purchaser) and his heirs. All that the rever- 
r*1Q41 ^^^^(^) ^^ ^^^ simple immediately '^'expectant on the determination 
L J of the aforesaid term of 99 years in all (parceh, appurtenances,) 
together with all << indentures of lease, and all counterparts thereof re- 
spectively, and all other*' documents of title relating to the said here- 
ditaments, or any part thereof, now in the custody of the said (corpora- 
tion,) or which they or their successors may hereafter obtain, without 
suit at law or in equity : To have and to hold the said reversion in 
fee simple in the said hereditaments, with their appurtenances, to and 
to the use of the said ( purchaser) and his heirs : And the said (corpo- 
ration^) for themselves and their successors, hereby(5) covenant with 
the said (purchaser,) his heirs and assigns, that notwithstanding anything 
made, done or su£fered by the said (corporation,) th^ predecessors, or 
any person or persons rightfully claiming under them or any of them, 
they the said (corporation) now have good right to grant the said rever- 
sion in fee simple in the said hereditaments hereinbefore described, with 
their appurtenances, in manner aforesaid : And also that it shall be law- 
ful for the person or persons for the time being, entitled in possession 
under these presents, immediately on the determination of the aforesaid 
r*1Q^1 ^^^^> *9Xid at all times thereafter, peaceably to enter upon and 
L -J enjoy the said hereditaments, with their appurtenances, and also 

(3) All lay eivU corporations maj alien their lands as freely as individuals. (1 
Sid. 161 ; W. Black. Rep. 30 b.) [Manicipal corporations were from 5th June, 
1835, placed nnder restrictions as to aliening their lands, by 6 & 6 W. 4, c. 79, ss. 
94—97. Grant on Corp. 140.] 

(4) As reversions differ materially from remainders in their incidental rights (2 
Bl. Com. 176,) it is proper to distingaish them carefully, and the stadent wUl 
never confonnd them if he remembers that a remainder is a new estate created in a 
ttranger at the same time with the particular estate (1 Inst. 143, a. ;) and that a 
revermn is th^ residne of the old or original estate continuing in him that made 
the particular estate. A reversion, however, will pass by the name of a remainder 
and vice versft. (Sh. To. 84.) 

(5) A corporation aggregate being in legal supposition an immortal body, it is, 
though usual, as nugatory for such a coporation to covenant for themselves and 
their successors, as it is in a conveyance to them to make a liimitaiion to their suc- 
cessors. (Ante, p. 169.) 
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immediatelj from the execution hereof, and until the determination of 
8uoh term, to receive the rents and profits of the same hereditaments, 
payable under the aforesaid lease, without any interruption or disturb- 
ance from the said (corporation,^ or any person or persons rightfully 
claiming any interest at law or in equity in the said hereditaments, 
through, under or in trust for the said (corporationA or any of their pre- 
decessors or successors : And that freely discharged by them, the said (cor- 
porationy) and their successors, at their sole expense, against all interests 
and incumbrances whatever, at any time heretofore, or to be at any time 
hereafter, made or suffered by the said (corporation,) or their predecessors 
or successors, or any person or persons rightfully claiming through, under 
or in trust for the said (corporation,) or their predecessors or successors as 
aforesaid (except in respect of any of the covenants and agreements entered 
into by the said (corporation) in the said indenture of lease, and which run 
with the land, and bind the said (purchaser,) his heirs and assigns ; 
but against which the said (purchaser) has agreed to indemnify the said 
(corporation) by the covenant hereinafter contained :) And also that 
they the saia (corporation,) and all persons rightfully claiming through, 
under or in trust for them or their successors as aforesaid (except as here- 
inbefore excepted,) shall at all times hereafter, &c., [ut sup. 70] for 
further assuring the fee simple in the hereditaments hereinbefore de- 
scribed, with their appurtenances, either in remainder, reversion or pos- 
session, as circumstances *shall require, as the said (purchaser,) r«-iQAn 
his heirs and assigns, shall direct, according to the intent of these ^ ^ 
presents, as by &c., [ut sup. 70 :] And whereas, by reason that the 
said (corporation) will continue bound by their express covenants(6) in 
the aforesaid indenture of lease, it was agreed, on the treaty for the sale 
aforesaid, that the said (purchaser^ should enter into the covenant here- 
inafter contained ; THERsroRE this Indenture, lastly witnesseth, 
that in pursuance of the same agreement, and for the considerations 
aforesaid, the said (purcTuxser) for himself and his heirs doth hereby 
covenant with the said (corporation) and their successors, that he, his 
heirs, executors, administrators and assigns, some or one of them, shall 
at all times hereafter observe and perform the covenants and agreements 
in the aforesaid indenture of lease entered into by the said (corporation,) 
and from the same covenants and agreements, *and all liability r« 107-1 
' in respect thereof, shall also indemnify the said corporation and ^ J 
their successors, and every of them, for ever by these presents. In wit- 

(6) Although the assignee of a rerersion, like the assignee of a lease, is liable to 
and has the benefit of all covenants which ran with the land, yet that circumstance 
will not discharge the assignor from an action on those covenants into which he 
himself entered. (Cro. Jac. 309.) The indemnity which is here given by the pur- 
chaser is demandable by the vendor in the absence of an agreement to give it : 
the pnrchaser of a reversion evidently being, when the vendor is subject to cove- 
nants in respect of it, in the same situation as a pnrchaser of a leasehold estate, 
who must covenant to indemnify the vendor against the rent and covenants in 
the lease, although not expressly required to do so in the conditions of sale (1 
Bro. 0. C. 62 ;) and also as a purchaser of an equity of redemption, who is com- 
pellable in equity, independently of contract, to indemnify his vendor against the 
pergonal obligation to pay the mortgage money. (7 Yes. 337. 8 Taunt. 365.) 
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NESS whereof, the said (corporation) have hereunto affixed their common 
seal, and the said (^jpurchaser) has hereunto set his hand and seal, &o. 



PRECEDENT XIX. 



CONVEYANCE OP THE EQUITY OP BEDEMPTION OP LANDS, WHICH 
HAVE BEEN MOBTGAGED IN FEE BY THE VENDOB, WHOM THE PUR- 
0ELA8EB COVENANTS TO INDEMNIFY AGAINST THE MOBTGAGE MONEY. 

This Indentubb, made &o., between (vendor) of the one part, and 
(purchaser) of the other part : Whereas the said (vendor) was at the 
time of the date and execation of the indenture next hereinafter recited 
seised in ahsolute fee simple hj purchase for a valuable consideration of 
the hereditaments hereinafter described : And whsbeas (recite mortgage 
in fee hy grant, as in p. 133 :) And whebeas the said principal sum 
of £ remains due to the said (mortgagee,) but all interest due 
thereon has been paid up to the last day of payment preceding the date 
of these presents : And whereas the said (vendor) hath contracted with 
r*lQfil '^® ^^^ (purchaser) for the sale of the *equity of redemption 
^ -I of the said hereditaments, as hereinafter mentioned, for the sum 
ofie 

Now this indenture WITNESSETH, that in consideration of the sum 
of £ of sterling money paid by the said (purchaser) to the said 

(vendor,) immediately before the execution of these presents, in full for 
the purcnase of the said hereditaments (subject to the aforesaid mortgage,) 
but free from all other incumbrances, the receipt of which said sum the 
said (vendor) doth hereby acknowledge, and therefrom release the said 
(purchaser,) Hb the said (vendor,) by these presents doth grant to the 
said (purchaser) and his heirs. All [jparcels, appurtenances, deeds,! 
To have and to hold the hereditaments hereinbefore described, with 
their appurtenances, unto the said (purchaser) and his heirs, subject, 
nevertheless, to the aforesaid mortgage to the said (mortgagee,) and the 
payment of the sum of £ and the interest henceforth to accrue for 

[*1QQ1 *^^ same.(l) [Covenants'\ *hy vendor : 1st, For right to convey 
J the said premises, (subject as aforesaid.) 2nd. For quiet enjoy- 

f Ut sup. with the present variations. 

(1) This equity of redemption is in substance identical with an j other equitable 
estate, which is incapable not only of conveyance at common law, but strictly 
speaking of a conveyance deriving its operation from the Statute of Uses, — that is 
to say, none of those conveyances can act in their peculiar manner on an equita- 
ble interest, because they all require a legal, seisin ; yet they, of course, all serve 
to transfer it When, therefore, a formal conveyance of an equitable interest is 
made, a grant, as the most simple and generic of legal assurances, seems most 
appropriate. When we reflect, that a lease and release was originally intended 
only to be a substitute for a feoffment, and to avoid the necessity of delivering 
actual possession of the freehold, the common practice of conveying an equity of 
redemption of an estate mortgaged in fee, which assumes the legal S-eehoId to be 
actually vested in another, seems rather absurd. When, however, the estate is 
only mortgaged for years, a lease and release is proper, because a mortgagee 
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ment against the slid (vendor,) his heirs and assigns, or any other per- 
son or persons claiming or to claim bj or under him or them (except the 
said (mortgagee,) his heirs and assigns, in respect of his said mortgage, 
and the interest thereof as aforesaid.) 3rd. Freedom from incum- 
brances, except as hereinbefore mentioned. 4th, For/urther assurance 
— extending to the said (vendor,) his heirs and assigns, and every other 
person lawfully or equitaoly claiming, &c. by or under him, except the 
said (mortgagee,) his heirs and assigns, in respect of his said mortgage, 
and the interest thereof, as aforesaid : And to make and do, &c. all such 
further acts, &c. to the said (purchaser,) his heirs and assigns, (subject 
to the said mortgage, and the interest thereof as aforesaid,) by the same, 

Eut sup, p. 70 :] And la8TLT,(2) the said (purchaser) for himself and 
lis heirs doth hereby covenant with the said (vendor,) his heirs, execu- 
tors and administrators, that he the said (purchaser,) his heirs, executors, 
administrators or assigns, shall pay or cause to be paid unto the said 
(mortgagee,) his executors, administrators or assigns, the said principal 
sum of £ now due to him as aforesaid, and all interest which may 
henceforth accrue in respect thereof, according to the intent of the said 
indenture of mortgage, and from the payment *of the same prin- riiKon/)-]' 
oipal sum and interest respectively shall at all times hereafter L ^ 
indemnify the said (vendor,) his heirs, executors, administrators and 
assigns, " and every of them, and his and their goods, chattels and here- 
ditaments, and every part thereof respectively." (3) 
In witness, &c. 



PRECEDENT XX. 



CONVKTANCE OF RECTORIAL IMPROPRIATE TITHES, IN WHICH TO THE 
GENERAL COVENANTS FOR TI^LE ARE ADDED MUTUAL COVENANTS 
BY THE VENDOR AND PURCHASER FOR APPORTIONING TAXES. 

This Indenture, made &c., between (vendor) of the one part, and 

S purchaser) of the other part : whereas by an indenture of feoffment 
lated , and made between I. I. of the one part and (vendor^s ancestor) 
of the other part, and by livery of seisin made according to the form 
and effect of that indenture, the rectory of , with the tithes and 
appurtenances thereof, was conveyed to and to the use of (ancestor) and 
his heirs,(l) which said rectory formerly 'belonging to the cmmi 
monastery of , in the said county, and after t}ie dissolution ^ -I 
of the said monastery the said rectory was, by letters-patent of Queen 

rarelj enters ; and entrj, the student will remember, is requisite to perfect a lease 
at common law, and create a legal reversion in the mortgagor. 

(2) This corenant (as we have before, p. 196, remarked) the purchaser of an 
equity of redemption is compellable to enter into. 

(3^ These are usual, but surely very superfluous words. To indemnify the per- 
son is to indemnify his property. 

(1) Estates in tithes are alienable by lay impropriators, in the same manner as 
other real estates. (3 Cruise, Dig. 56, 3rd ed.) 
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• 
Elizabeth^ under the great seal of England, bearing date at , West- 
minster, the day of | granted to S. Searle and his heirs :(2) And 
WHEREAS the said (vendor,) as the eldest son and heir at law of the said 
(ancestor) deceased, is seised in fee of the said rectory and tithes, except 
such parts of the latter as have been granted by way of endowment(3^ 
to the vicar of the parish aforesaid : And whereas the said (vendor) 
has contracted with the said (purchaser) for the sale to him of the said 
tithes as hereinafter ezpressea for the price of £ 
r*2021 *N^^ '^^^^ indenture WITNESSETH, that in pursuance of the 
^ -I said recited contract, and in consideration of the sum of £ 
to the said (vendor) paid by the said (purchaser,^ immediately before 
the execution of these presents, in full for the purchase of the said here- 
ditaments in fee simple, the receipt whereof is hereby acknowledged, 
He the said (vendor) by these presents doth grant unto the said (pur- 
chaser) and his heirs. All tithes, as well great as smallj and all oblations 
and otner(4) profits and appurtenances, to the said rectory belonging, or 
reputed to be parcel thereof, or in anywise arising upon or from all 
(parcels :) To HAVE, HOLD and reoeiys the said herecUtaments hereby 
granted, with their appurtenances, to and to the use of the said (pur- 
chaser) and his heirs.(5) [ Covenants by the vendor /or the titUy ut sup. 
p. 68 J via. 1. Good ru/ht to convey. 2. For quiet enjoyment, beginning 
thus, <<that it shall be lawful for the said (^purchaser,) his heirs and 

V^Ofil ^^^&^^9 ^^ ^*^® *°^ ***^ ^^® ^^® ^*^^> &c."' 8. Freedom from 

L J incumbrances. 4. For further assurance.'] And each of them 

he said (purchaser and vendor,) for himself and his heirs, doth hereby 

(2) The grants made by the crown of the appropriated benefices which were 
Tested in it by act of parliament on the dissolntion of the monasteries bj Henrj 
YIII. are either of tithes of a particular tract of land, or as in the present instance 
of a rectorj or parsonage which comprises the parish church, with all its rights, 
glebes, tithes and other profits whatsoerer. It is proper to allude to the letters 
patent in the recitals, because no good title can be made to tithes bj a lay impro- 
priator without showing the letters patent* (1 Pres. Ab. 30), this being the only 
mode of repelling any claim which may be made to those tithes by an ecclesias- 
tical person claiming fure ecclesia. In practice, it is not considered necessary to 
trace the title through all the intermediate stages. The letters patent should be 
inspected to see that no reversion remains in the crown. Such a reversion the 
student will remember is not barrable by the recovery of tenant In tail. (Plow. 
653. 1 Inst 335 a.) 

(3) All tithes renewing within a parish regularly ought to be paid to the rector 
of it (Hob. '296), except those which the vicar is entitled to by endowment or pre- 
scription. (2 6uls. 27 ; and see Gwill. 226.) 

(4) ObventioMf pemUmt^ portions^ fruiU^ profiu^and hereditaments are the general 
words in a grant of tithes, but besides that they are of course included in the 
words profitt and appwrtenaneetj all offerings are, by the statute 2 & 3 Ed. 6, 13, 
made payable to the parson, kc. or farmer of the parish where he dwells. (Com. 
Dig. Dismes, B.) 

(6^ Lay impropriators may have any estate in tithes ; they may be tenants in 
fee, in tail, for life or for years. Hence husbands may be tenants by the curtesy, 
and widows endowed of them. The surest endowment of them is (says Lord 
Coke) by the third sheaf. (I Inst 32 a.) But the assignment is good, though 
tithes of the third yard lana be assigned. Dower in tithes may in a conveyance 
of them to a purchaser be barred, as In a conveyance of lands by a limitation of 
the usual uses for declaration excluding dower if the marriage were after 1834], 
for tithes are of course comprehended within the Statute of Uses under the word 
hereditaments. 
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covenant with the other of them, his heirs and assigns, that ^ile the 
said hereditaments hereby granted shall be rated as a part of the said 
rectory to any parliamentary or parochial assessment, then during the 
continuance of such assessment, and towards the same, the said (^pur- 
chaser,) his heirs and assigns, shall contribute to the said (vendor ^^ his 
heirs or assigns, such part of the said assessments as shall oe after the 
rate of and in proportion to part of the present assessment, which are 
£ per annum to the land tax, £ towards the poor rate, and 
£ towards the church rate; but that either party, his heirs or 
assigns, shall be at liberty to acquire a separate assessment of his 
respective property. 
In witness, &c.(6) 



♦CHAPTER III. [*204] 

APPOINTMENTS. 

In the observations we have had occasion to make on the nature of 
Powers, much has necessarily been said, which might perhaps, be more 
peculiarly applicable to Appointments ; the power and the appointment 
in exercise of it, possessing in truth the close connection of cause and 
effect 

The few remarks which it will be proper to make on this assurance, 
will be introduced in the annotations on it ; and as a brief but able ex- 
planation of its abstract nature has been given by a contemporary writer, 
^2 Sand. IT.,) the author will refer his readers to it, taking the liberty, 
nowever, of dissenting from some of its propositions. That gentleman 
observes, (p. 71,) that «the difference between an appointment and a 
declaration of use consists in the latter being an original disposition of the 
use by the express consent of the parties, which prevents it from following 
any implied designation which the rules of law might otherwise prescribe, 
and the former being a limitation. of the use by a separate instrument, 
derived from and conformable to a power reserved or contained in the 
original conveyance, by which the seisin to serve the uses is transferred ; 
whence it necessarily dUerSj aMdges, or stipends the use previomly 
declared upon such original conveyance/' But this mode of distinguish- 
ing them is conceived to be^ objectionable. An appointment undoubtedly 
is a declaration of use ; being to a common declaration, as the species to 
the genus. It is therefore, a declaration of use possessed of certain spe- 

(6) [The law of tithes is rapidly becoming obsolete in the generality of those 
cases in which it was fonnerly of the greatest importance. The act for the com- 
matation of tithes (6 & 1 W. 4, c. 71), with the assistance of divers supplementary 
acts, passed in almost every sabseqnent session of parliament, has, to a great ex- 
tent, supplanted the ancient tithes by a rent-charge, settled in the first instance 
by the award of commissioners, and regulated afterwards according to the ave- 
rage yearly price of the principal tithable grains. The conveyance of such tithe 
rents-charge, when in the hands of parties entitled to alienate them, will not 
differ from the assurance by which an ordinary rent-charge is departed with.] 
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cifio qualities ; the principal of which, viz. its power of barring dower 
(5 B. & Aid. 561) or curtesy — of raising a use which may operate as a 
remainder expectant on a particular estate, created by the instrument 
containing the power, (see Cornish on Kemainders, p. 45,) notwithstand- 
r*90^1 ing the *rule that the particular estate and remainder must be 
L -I limited simultaneously, (1 Inst. 49 a)— its important effect of 
admitting in a similar manner the rule in Shelley's case ? Feame, 74, 75,) 
notwithstanding that rule requires the limitations of tne freehold ana 
inheritance to be in the same deed or will, TDoug. 470) — will be found 
to emanate from its retrospection to and legal combination with the con- 
veyance creating the power. (7 T. R. 847.) Again, a declaration of use 
is not necessarily an original disposition of the use, preventing it from 
following any implied designation which the law might otherwise pre- 
scribe ; as this definition is evidently inapplicable to declarations subse- 
quent, and an appointment does not necessarily alter, abridge, or suspend, 
the use previously declared upon the original conveyance. If there be 
a conveyance to the use of B. for life, remainder to such uses as he shall 
appoint, without any ulterior declaration of the use in default of appoint- 
ment, the inheritance remits $ and when the appointment is made, the 
implied designation of the rules of law is prevented precisely to this 
purpose, the same as in the case of a declaration subsequent, and here 
consequently the limitation in the appointment does not alter, suspend, 
or abridge any use previously declared. 

It will not be necessary to present the reader with a simple appoint- 
in its separate state ; first, because it is rarely alone the medium of con- 
veyance; secondly, because it may be easily abstracted from the accom- 
panying conveyance. 

[Appointments as a medium of conveyance are gradually becoming 
rare, and will it is considered, ultimately be confined to oases where the 
party appointing is the donee of a power without any estate in default. 
The causes which lead to their infrequenoy are the wearing out of con- 
veyances to dower uses by the deaths of vendors married before 1834, 
and the deprivation of an important advantage, which formerly was the 
consequence of an appointment, viz. the overreaching judgments against 
the vendor. This latter advantage was attributed to appointments, by 
rigidly following out the principle, that on the execution of a power, 
the appointee is tn asto the estate, from the date of the deed creating 
the power, just as if the limitation to him had been inserted in that deed, 
r*20R1 ^''^^^ *^^ ^^® °^^^ power to appoint; consequently the ap- 
i- -I pointee's estate is prior to the appointor's and cannot be affected 
by any judgments against them. This was established by the case of 
Doe V. Jones, (10 B. & C. 459.) Lands were limited to such uses as A. 
should appoint, and in default of appointment to A., his heirs and 
assigns. Judgment was then duly entered up against A., who subse- 
quently appointed the lands to B. for a term of 500 years, and 
the judgment creditor having sued out execution, the question was 
whether the lands vested in B. could be taken, and it was decided that 
they could not, for the reason before stated. This decision received the 
sanction of equity in the case of Skeeles v. Shearley, (8 Sim. 153, 8 M. 
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» 
& C. 112,) wbere a mortgagee, who took under a general power of appoint- 
ment from a mortgagor who had also the fee, was held not to be affected 
by a judgment prior to the mortgage, of which the mortgagee had 
notice.] 

[The advantage thus derived from a conveyance by appointment, 
standing as it did upon a technical rale, and unsupported by prin- 
ciples of justice, was destroyed by 1 & 2 Vict. o. 110, (Abolition of 
Arrest Act,) which, by sect. 11, enacted that the sheriff, upon any writ 
of elegit upon any judgment of the superior courts, should make an^ de- * 
liver execution of all such lands, tenements, reclories, tithes, rents and 
hereditaments, including lands and hereditaments of copyhold or custom- 
ary tenure, as the judgment debtor, or any person in trast for him, shall 
have been seised or possessed of at the time of entering up such judg- 
ment, or any time afterwards, or over which such person shall at 
the time of entering tip such judgment, or at any time afterwards, have 
any disposing power which he might, withorU the assent of any other per- 
son, exercise for his own benefit, in like manner as the sheriff might then 
make and deliver execution of one moiety of the lands and tenements of 
any person against whom a writ of elegit is sued out. And by sect 13, 
a judgment shall operate as a charge upon all lands, &c., (including those 
of copyhold or* customary tenure,) of or to which such person shall at 
the time of entering up such judgment, or at any time afterwards, be 
seised, possessed, or entitled, for any estate or interest whatever at law 
or in equity, ^whether in possession, reversion, remainder or ex- r^tooTi 
peotancy, or over which such person shaU at the time of entering L -■ 
up such judgment, or (U any time afterwards, have any disposing potoer 
which he might, without the assent of any other person, exercise for his 
own benefit, and shall be binding as against the person against whom the 
judgment shall be so entered up, and against all persons claiming under 
him after such judgment, and shall also be binding as against the issue 
of his body, and all other persons whom he might, without the assent of 
any other person, out off and debar from any remainder, reversion, or 
other interest, in or out of any of the said lands, &c. ; and that every 
judgment creditor shall have such and the same remedies in a court of 
equity against the hereditaments so charged by virtue of this act, as he 
would be entitled to in case the person against whom such judgment shall 
have been so entered up had power to charge(a) the same hereditaments, 
and had by writing under his hand agreed to charge the same with the 
amount of such judgment debt and interest thereon, provided that no 
judgment creditor shall be entitled to proceed in equity to obtain the 
benefit of such charge, until after the expiration of one year from enter- 
ing up such judgment; provided also, that nothing therein contained 
shall be deemed or taken to alter or affect any doctrine of equity where- 
by protection is given to the purchasers for valuable consideration with- 
out notice.'^ 
[These enactments, it will be perceived, entirely deprive a purchaser 

(a) [See as to a judgment affecting a living which an incumbent cannot charge, 
Hawkins v. Gathercole, 14 Jar. 1103. This decision has, however, been reversed 
on appeal, Feb., 1855.] 
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from an owner of land, who has a power to appoint, of any advantage by 
an exercise of the appointment. The act only professes to fasten on the 
lands of those persons who can, " without the assent of any other per- 
son,'^ make a beneficial disposition of them. It does not, therefore, 
pritnd facte embrace the case of a limitation to sach uses as the vendor 
and A, shall appoint, with the fee to the vendor alone in default ; on 
such a case occurring, vol. 22, Law Mag. 354, may be usefully consulted 
for arguments to bring the lands within the statute.] 



[♦208] •PRECEDENT XXI. 

CONVEYANCE BY APPOINTMENT, WITH STATUTORY GRANT, BY VITAY OP 
FURTHER ASSURANCE, IN WHICH THE VENDOR RETAINS THE TITLE 
DEEDS, AND COVENANTS TO PRODUCE THEM. 

This Indenture, made, &o., between (vendor) of , the first part, 
(purchaser) of the second part, and (dower trustee) of the third part : 
Wh£REAs(1) by indentures of lease and release, oearing date respec- 
tively on or about,(2) &c., the release expressed to be made between A. 
B. of the first part, (vendor) of the second part, and (dower trustee) of 
the third part, for the valuable considerations therein expressed various 
hereditaments, and among them those which are hereinafter described, 
r*90Ql ^®^® conveyed *to the said (vendor) and his heirs, to such uses 
I- ^ generally as he at any time or times, by any deed or deeds to be 
sealed and delivered by him in the presence of and attested by one or 
more credible witness or witnesses, should appoint; and in default of 
such appointment, and in the meantime subject thereto, to the use of 
the said (vendor) for life, with remainder to the use of the said (dower 
trustee) and his heirs during the life of the said (vendor,) in trust for 
him and his assigns, with remainder to the use of tne said (vendor) and 
his heirs : And whereas the said (vendor) has contracted with th^ said 
(purchaser) for the sale to him of the said hereditaments, hereinafter 
described, at the price of £ 

Now THIS Indenture witnesseth, that in consideration of the sum 
of £ to the said (vendor) paid by the said (purchaAer,) the receipt 
of which the said (vendor) doth hereby acknowledge. He the said (ven- 
dor ,) in exercise of the aforesaid power, "and of every other power 

(1) When brevity is desirable, we may in an appointment adopt a mode of re- 
cital analogous to that of the seisin of the vendor. For, as abstractedly speak- 
ing, enough is said when the nature of the title is accurately demonstrated, it is 
sufficient to recite simply that " the hereditaments hereinafter described now stand 
limited to such uses," ^c. 

(2) The reference, in the operative part of the appointment, to the power con- 
tained in a particular indenture would create a dependency on the recital of it 
(Sup. 28), but for the usual sweeping declaration that the deed is in execution of 
all other powers, &c. If that declaration be omitted these cautious words should 
therefore be inserted, and vice vend. 
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enabling him in this behalf/*(8) by this his deed sealed and delivered in 
the presence of the two credible persons whose names are hereon 
indorsed as witnesses attesting such sealing and deli?erj, doth appoint 
that all the hereditaments hereinafter described shall, immediately after 
the execution of these presents, enure to the uses hereinafter r^nini 
limited. (4) And by way of further assurance *only, by these L J 
presents(5) doth grant, alien and *con?ey to the said (purchaser) r*2in 
and his heirs, All (parceU^ appurtenances :) To have and to ^ ^ 

(3) Mr. Butler remarks, that this precaution is often proper, but certainlj some- 
times superabundant (Co. Litt 272, a.) As at the present day it is the inra- 
riable practice to recite deeds as bearing date on or about ^c, a case must be of 
an extremely singular complexion in which this clause is not superabundant. 

(4) The student will observe that the appointment is to the %ue$ hereinafter 
limited. This remark is material, because with those who are ignorant of the na- 
ture and effect of an appointment, it is a common error to make the appointment 
to the releasee himself. The consequence is, that as an appointment is only a 
limitation of use, the Ugal estate^ and not a mere seisin to uses, rests in the pur- 
chaser, and when he executes his power of appointment he gives onlj an equita- 
ble interest to the appointee, as the use in such appointee is a use upon a use. 

(5) We maj omit the double testatum as most unquestionablj redundant In 
all the cases on the question whether an assurance of the fee made by the grantee 
under a release to uses operated as an appointment or a conrejance, the courts 
hare admitted intention to be the governing principle. It is true that such in- 
tention has been deduced from accompanying circumstances ; and when the words 
of appointment and conveyance have been confounded, it has led the courts to 
opposite results. Up to a recent period a conveyance made by a person ^ho had 
a power of appointment, with the fee in default of appointment, without any refe- 
rence to the power, was held to have been decisive evidence of an intention not 
to execute the power. (6 Rep. 17. Cro. E. 877. Cro. J. 31.) In Cox v. Cham- 
berlain (4 Yes. 631 >, proceeding also upon the ground of intention, it was decided 
that when such a donee makes an instrument blending the words of appointment 
and conveyance, and the effect of its operation as an appointment would be to 
create equitable instead of legal estates, and thereby frustrate its object, it shall 
be construed to be a conveyance. In Wynne v. Griffith (3 Bing. 179), the limita- 
tions (material to the present point) were to such uses as A., B., C. and D. should 
jointly appoint, and in default of such appointment to the use (as to part of the 
premises) of C. for life, with remainder as to that part, and immediately as to the 
rest of the premises to the use of A. in fee. A., B., 0. and D. granted^ bargained^ 
toldf released J confirmed^ directed^ limited and appointed to L. in fee, to the use 
(among other uses) of himself for a term of 500 years, in trust to raise portions ; 
L. was also made trustee to support contingent remainders. It was held that the 
latter instrument operated as a conveyance. As the judgment of the court was 
given solely by certificate, we are left to infer the reason on which they founded 
it, and that appears to be the intention deducible from the circumstance of the 
deed having been to uses, and clearly conlemplating a mere seisin in L., the 
grantee, to serve them. A contrary supposition would have militated with the 
&ct of the term being limited to him, and of his being a trustee to support con- 
tingent remainders. But though there was no allusion to the power in the deed 
on which the question arose, this case goes further than Cox v. Chamberlain, 
where the conveyance was expressed to be made in pursuance of all powers ; for 
(as we have seen) two only of the donees had an interest in default of appoint- 
ment, and the fee in the whole premises was in fact vested in one of them, and it 
was therefore a great stretch of the pre-existing rule to construe the instrument 
a conveyance. The inference which may be drawn from these two cases is, that 
the circumstance of the parties intending the instrument to be an appointment is 
immaterial, if it can effectuate their view only by operating as a conveyance ; the 
attainment of the contemplated objects being assumed as the general and predo- 
minating intent which an appointment was erroneously supposed to be the means 
of executing. The case of Roach v. Wadham (6 East, 289), in which the instru- 
ment was deemed an appointment, is professedly founded on the same principle 
of intention, but deducing it from different sources and leading to different re- 
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r*9l9l ^OTA) *tbe hereditaments hereinbefore described to the said 
L J (jpwrcAa»cr) and his heirs, to such uses generally by way of rent- 
charge or otherwise, as he at any time or times by any deed qr deeds 
lawfully executed shall appoint ', and in default of and subject to such 
appointment, and as to those parts of the said premises to which it shall 
not extend, (6) to the use of the said (purchaser^ during his life^ and 
after the determination of that estate to the use of tne said (dower trustee) 
and his heirs during the life of the said (jpurchaser^ upon trust for him ; 
and after the determinatioi> of the same estate to the use of the said 
r^rt-ioT ^{purchoMT) and his heirs: And the said {vendor) doth hereby 
I- J for himself and his heirs covenant with the said (^purchasery) his 
heirs and assigns, in manner following; that is to say, that notwith- 
standing anything made, done or suffered by him the said (vendor,) he 
hath good right by these presents to appoint the said hereditaments to 
the uses hereinbefore limited, and also by way of further assurance) to 
grant the same hereditaments in manner aforesaid, and according to the 
intent of these prespnts. (Other covenants for title^ ut mpra, p. 65.^ 
And whereas the title deeas and writings relating to the said purchasea 
premises relate also to other and more valuable lands of the said (ven- 
dor,) and the same title deeds and writings are therefore to remain in 
his custody on his covenanting to produce them, and furnish attested 
copies of them to the effect hereinafter contained: Wherefore this 
Indenture further witnesseth, that in pursuance of the same agree* 
ment, and for the considerations aforesaid, the said (vendor'j doth hereby 
for himself and his heirs further covenant with the said (purchaser,) his 
heirs and assigns, that he the said (vendor,"^ his heirs or assigns, unless 
prevented by fire or some other inevitable accident which may happen 

suits. It seems to establish that when the donee of a general power, with the fee 
in default of appointment, makes an assurance in which the words of appoint- 
ment and conveyance are blended, the junction of the grantee to uses is such 
strong evidence of intention to exercise the power, that it must appear verj clearly 
from the deed on the covenants therein that it could not take effect unless it ope- 
rated as a conveyance out of the interest. But the authority of this case is ques- 
tionable, for not only is it at variance with the cases of Cox v. Chamberlain and 
Wynne v. GriflSth, but with the principle established in Olere's case (6 Rep. 17), 
that where the party has an interest as well as a power he shall be taken to con- 
vey the former, and not to execute the latter. How the concurrence of the grantee 
to uses elicits an intent to exercise the power, it is not easy to perceive, for no 
point is clearer than that his concurrence is as nugatory in the one case as in the 
other. As the execution of a power in a conveyance to uses is but an event rais- 
ing a use, as well might it be said that when the event happens on which a future 
use is limited to arise, the use does not shift or spring up of itself, but the grantee 
of the seisin must convey to the cestui que use. But, to conclude, the point which 
has been discussed can only arise when, from a confusion of the words of convey- 
ance and appointment, the intention has to be deduced from attendant circum- 
stances. It would be quite preposterous to contend that any state of things would 
justify the courts in construing an instrument as a mere conveyance, when an ap- 
pointment in pursuance of the power is first formally and distinctly made, and 
then a conveyance expressing to be only by way of further assurance. The in- 
sertion of another testatum clause is therefore nugatory. 

(6) It is clear that without this express provision the use would remain in the 
purchaser in so much of the land as the appointment did not embrace, for the use 
which is declared to him is in this respect evidently analogous to a resulting use, 
as to which the rule is, that so much of it as the grantor does not dispose of re- 
mains in him. (Go. Litt. 23, a.) 
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to the deeds and writings hereinafter mentioned, while kept by the said 
^vendor) as he shall keep his own deeds and writings or other valuable 
eSectSf will from time to time hereafter on every reasonable request, in 
writing and at the costs of the said (^purchaser,) his heirs or assigns, 
produce or cause to be produced (but in England only) unto the said 
(^purchaser,) his heirs or assigns, or to any person or persons whom he 
or they shall under his or their hands appoint '''for that purpose, r^ico-iii 
<< or to any court of law or equity, or at any trial, hearing, com- L J 
mission for the examination of witnesses, or otherwise,''(7^ as occasion 
shall require, the sud several deeds and writings undefaoea and uncan- 
celled for the proof of the title of the said (^purchaser,) his heirs or 
assigns, to the said premises : And also that the said (vendor,) his 
heirs, executors or administrators will, from time to time, at the tequest 
and costs of the said ( purchasevy) his heirs or assigns, deliver to him or 
them fair, true and attested or oiher copies or extracts of and from the 
same deeds and writings, or any of them, and su£fer such copies and 
extracts to be examined with the originals thereof, either by the said 
{purchaser^) his heirs or assigns, or any person or persons whom he or 
they shall appoint in manner aforesaid for that purpose. 
In witness, &c. 

(7) It is, I beliere, an almost aniversal practice to add this indefinite provision, 
and when it is added the previons specificatien of coarse is useless. Some gen- 
tlemen, however, do not extend the anticipated reqaisition beyond definite limits ; 
and if the specification be fall and accurate, this plan is perhaps the preferable 
one. 



*A8 to Covenantt for production of Deeds, [*2 1 6] 

When a purchaser cannot obtain the title deeds, but onlj attested copies of 
them, it is because the latter are not sufificient securitj to him ; that he is also en- 
titled at the expense of the vendor, unless there be a stipulation to the contrary, 
to a covenant to produce the deeds themselves at the expense of the purchaser, 
which should in most cases be made by a separate deed. Sir E. Sugden observes, 
that where a vendor retains the deed by which the estate he is selling was con- 
veyed to him (which is mostly the case when it relates to other estates), it seems 
advisable for the purchaser to require a memorandum of his purchase to be in- 
dorsed on such deed. This remark is just, for even when the title may appear to 
be legal it may, in fact, be only equitable ; a term may be outstanding, and such 
a memorandum would then be the only means of preventing a vendor under these 
circumstances of committing an effective fraud by selling the lands again to a 
hon& fide purchaser without notice, who may on discovering the previous sale 
protect himself by taking an assignment of the term. (Supra, p. 94.) 

It is not unusual to add a proviso to this eovenant, determining it in the event 
of the vendor selling a part of the lands which he retains ; and procuring him, to 
whom the lands are sold and deeds delivered, to enter into a similar covenant 
with the first purchaser. 

" Providbd NIVIRTHBLB88, that if the said {vendor)^ his heirs or assigus, shall 
make an absolute and bona fide sale and conveyance of the other hereditaments 
to which the said deeds and writings relate, or of the greater part in value of those 
hereditaments, and shall procure such grantee for himself, his heirs and assigns, 
to enter into a covenant with the said (purehaeer)^ his heirs and assigpis, in rela- 
tion to the same deeds and writings, to as full an extent as the one hereinbefore 
contained, and shall deliver such covenant unto the said (purehaser)^ his heirs or 
assigns, then the foregoing covenant shall cease, without prejudice, however, to 
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any right which may have accraed to the said (purehaser)^ his heirs or assigns, 
for any breach of the said coreoaat prior to its cesser .'' 

[It has been before stated that a covenant to produce deeds shonld be by a 
r*2l61 ^^P^'^^^^ instrument. Where the covenantis stipulated *to be at the purcha- 
>- -1 sers expense, he can of course elect whether he will add the covenant to hif 
conveyance, or take a distinct deed ; but in cases where the expense, from the absence 
of stipulation, falls on the vendors, they often contend that it should be appended 
to the conveyance. In a case of this kind, the following reasons were satisfactory 
to the vendor, and produced his execution of a distinct deed : — 

[" The vendors are bound to put the purchaser in a position as nearly similar 
to that in which he would be if the documents were delivered to him. If they 
were delivered, the purchaser might, on subsequent dealings, use such of the deeds 
as the state of the title required, or gave notice of, or as a subsequent^ porehaser 
was entitled to call for. If he could make out a title on a future occasion by pro- 
duction of a portion only of such documents, or even by the withholding of them 
entirely, the actual possession of them would enable him so to do. To procure 
the purchaser this similarity of benefit, the covenant to produce must be dUHnd 
firom the conveyance ; for if the covenant be appended to it as at present, the pur- 
chaser must necessarily on future dealings give notice of those documents, and 
thus render their production inevitable from that reason alone, and without refe- 
rence to the state of the title."] 

[A more restricted proviso as regards the purchaser is frequently desired to be 
framed for vendors. The following form is therefore submitted. It will also 
furnish the terms of the condition of sale, which can alone force it on a purcha- 
ser : — " Provided nevertheless, that if the said covenantees, their heirs or assigns, 
" shall on absolute and hon& fide sale of the whole or the greater part in value of 
" the other hereditaments, to which the said deeds and documents relate, deliver 
" the same to the purchaser of such hereditaments, and shall procure such 
« purchaser to enter into a covenant with the said {fmrchcuer), his heirs and 
" assigns, in relation to the same deeds and documents, to as full an extent as the 
" one hereinbefore contained (such covenant to be prepared and tendered by and 
" at the expense of the said purchaser, his heirs or assigns^, then on the deliv'ery 
" of such covenant to him or them, or on his or their refusing or omitting to ten- 
" der the same as aforesaid, after notice of such intended conveyance and de- 
" livery, the foregoing covenant shall cease." 



[*217] *CHAPTER IV. 

[dISENTAIUNO ASSURANOES under the AOT for the ABOLITION 01 
FINES AND RECOVERIES.] 

[Thb Aot for the abolition of fioes and reooyeries, and the snbstita- 
tion of more simple modes of asBurance, requires a short notice of itf 
principal provisions as regards entails, before introducing those, precedents 
which the act has given rise to. 

[A Fine, in its origin, was an amicable compromise of an actual ssit^ 
whereby the lands were acknowledged to be the right of one of the partiesy 
and at common law all persons were barred by it who did not claim 
within a year and a day. The safe title acquired by this process led, it 
is supposed, to the practice of transferring lands by means of a fictitious 
suit of the same nature as the real suit above alluded to. This was the 
origin of the modem fines. The common-law bar after a year and a day 
was at an early period taken away, and five years substituted, extendible 
by infancy, coverture, lunacy, and absence beyond seas. The effect of 
barring estates tail was given by statute to fines levied with prodamcaiorUf 
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firom the last of which the five years for claiming commenced. Some of 
the principal uses of a fine were to bar estates tail, and enable a tenant 
in tail to acquire or pass a base fee determinable on the failure of the 
issue in tail, and the fine usually resorted to for those purposes was one 
Sur conttzance de droit come ceoj dhc. The effect of the fine as a con- 
yeyance was, that when levied by a tenant in tail, who had an immediate 
remainder or reversion in fee to himself, the base fee acquired by the 
fine merged in the remainder or reversion, which immediately became an 
estate in possession, and all the estates and charges made on the remainder 
or reversion, not only by the tenant in tail himself, but also by those 
who were previously entitled ^to the remainder or reversion, were, p^o-i on 
in consequence of the merger, let into possession, and became I- ^ 
immediately available. (1 Boal Prop. Com. Rep., p. 20.) A fine, 
therefore, only barred the issue in tail, and did not affect the remainders 
or reversion, or pass an absolute fee simple. When, therefore, the im- 
mediate remainder or reversion was not in the tenant in tail, the 
estates subsequent to the entail could be barred by a common recovery 
otoly. 

[A Common Recovery was a judgment in a fictitious suit in the nature 
of a real action, brought by the demandant against the tenant of the free 
hold, who vouched some person to warrant the lands, and on his making 
default (which was an important feature in the plot,) judgment was given 
for the demandant to recover them against the tenant. In a recovery, 
the regular process of a real action was pursued throughout, and no com- 
promise took place as in a fine. The principal use of a recovery was to 
enable a tenant in tail, not only to bar his estate tail, but also all re- 
mainders, reversions, conditions, collateral limitations, and charges sub- 
sequent to the estate, and to acquire or pass a fee simple or an estate com- 
mensurate with the estate of the settlor. 

[The effect being produced by the << recovery'' of the lands, the action 
must, therefore, have always been brought against the actual tenant of the 
freehold, as Arom no other person could the seisin of lands be recovered. 
Hence a tenant in tail, who had not himself the immediate freehold, could 
not bar the remainders, &c., without the concurrence of the person who 
had such freehold. In such cases the tenant in tail was, therefore, at the 
mercy of the freeholder, who had it in his power to withhold his assent. 
(I Real Prop. Com. Bep., p. 20-25.) 

[By 8 & 4 W. 4, c. 74, fines were no longer to be levied, nor recove- 
ries suffered (s. 2,) and warranties by tenants in tail were to be absolutely 
void against the issue in tail, and all persons whose estates are to take 
effect after the determination, or in defeazance of the estate tail (s. 3.) 

[In lieu of the ancient modes of barring entails, s. 4 enacted, that 
every actual tenant in tail, whether in possession, remainder, contingency 
or otherwise, shall have full power to dispose of, for an *estate in peoi oi 
fee simple absolute, or for any less estate, the lands entailed, as *- -I 
against all persons claiming the lands by force of any estate tail, which 
shall be vested in, or might be claimed by, or which but for some pre- 
vious act, would have been vested in, or might have been claimed by, 
the person making the disposition at the time of his making the same^ 
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and also as agdnst all persons whose estates are to take effect after the 
determination or in defeazance of any such estate tail^ saving the rights 
of all persons in respect of estates prior to the estate tail, in respect of 
which such disposition shall be made* An exception is made of women 
who were tenants in tail, ex providone viri, under an existing settlement 
(s. 16,) bnt no such restriction in future as to such tenants in tail. 

[The restrictions which, as we have shown, formerly existed upon a 
tenant in tail who had not the immediate freehold, compelling him to 
obtain the assent of such freeholder before he could suffer a recovery, are 
continued with modifications by the 22nd section, which, under the title 
of << Protector,^' gives unlimited control over the remainders, subsequent 
to the estate tail, to certain but not all of those persons who in a reco- 
very would have been essential parties for the recovery of the seisin. 
The following persons are to be protectors when their estates are prior 
to the estate tail, and created under the same settlement : — The owner of 
the first prior estate for years, determinable on life, or any greater estate 
(not for years,) although such estate be incumbered wholly, or abso- 
lutely disposed of by the owner, or by his bankruptcy or insolvency — an 
estate by curtesy in respect of the estate tail, or of any prior estate — an 
estate by way of resulting use or trust to or for the settlor (s. 22.) A 
married womao, if protector, shall be solely so if her estate be to her 
separate use, otherwise she and her husband shall be protector (s. 24.) 
Lessees at rents not to be protectors (s. 26.) Nor dowresses, bare trus- 
tees, heirs, executors, administrators, or assigns (s. 27.) Settlor, may, 
by the settlement (which must be inrolled,) appoint not exceeding three 
persons to be protectors, with perpetuation during such time as a protec- 
tor could have existed (s. 31.) 

[The office of a protector is to content^ not convey. If (s. 34) at the 
r*'2901 ^^™^ when any person actual tenant in tail, not entitled to the 
L J ^immediate remainder or reversion in fee, shall be desirous of 
making a disposition of the lands, there be a protector, the consent of 
such protector shall be requisite to enable such actual tenant in tail to 
dispose of the lands to the full extent to which he is thereinbefore autho- 
rised to dispose of the same, but such actual tenant in tail may, without 
such consent, make a disposition which shall be good against all persons, 
who by force of any estate tail which shall vested in or might be claimed 
by, or which but for some previous act or default would have been vested 
in or might have been claimed by the person making the disposition at 
the time of his making the same, shall claim the lands entailed. 

[The protector is to be perfectly free, and not subject to any restric- 
tion by contract or otherwise (s. 36.) And device, shift, or contrivance 
by which it shall be attempted to control the protector in giving his con- 
sent, or to prevent him in any way from using his absolute discretion in 
regard to his consent, and also any agreement entered into by the pro- 
tector, to withhold his consent, shall be void ; and that the protector 
shall not be deemed to be a trustee in respect of his power to consent ; 
and equity shall not control or interfere to restrain the exercise of his 
power of consent, nor treat his giving consent as a breach of trust. Pro- 
vided always (s. 87,) that the rules of equity in relation to dealings and 
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transaoiioiis between the donee of a power and any objeot of a power in 
whose fayoar the same may be exercised, shall not be held to apply to 
dealings and transactions between the protector of a settlement and a 
tenant in tail nnder the same settlement, npon the occasion of the pro- 
tector giving his consent* 

[Before the act, a base fee obtained by a tenant in tail merged in the 
fee simple which he acquired, bat by (s. 39) the base fee is not so to 
merge, bat shall be tjpso facto enlarged into as large an estate as the 
tenant in tail, with the consent of the protector, if any, might have created 
by any disposition nnder this act, if snch remainder or reyersion had 
been vested in any other person. The modes of barring estates tail and 
remainders are enacted by s. 40. Every disposition of lands nnder this 
act by a tenant in tail shall be effected by some one of the assaranoes (not 
being a will) by *which such tenant in tail could have nEiade the r«ooi -i 
disposition if his estate were an estate at law in fee simple absolute. «- ^ 
Provided nevertheless, that no disposition by a tenant in tail shall be of 
any force either at law or in equity, unless made or evidenced by deed ; 
and that no disposition by a tenant in tail, resting only in contract| 
either express or implied or otherwise, and whether supported by a valu- 
able or meritorious consideration or not, shall be of any force at law or 
in equity, notwithstanding such disposition shall be made or evidenced 
by deed; and if the tenant in tail be a married woman, the concurrence 
of her husband shall be necessary to give effect to the same, and any 
deed which may be executed by her for effecting the disposition shall be 
acknowledged by her as hereinafter directed. Provided always (s. 41,) 
that no assurance shall have any operation, unless inroUed in Chancery 
within six calendar months after the execution thereof. And the con- 
sent of the protector shall be given either by the same assurance by 
which the disposition is effected, or by a distinct deed executed either on 
or at any time before the day on which the assurance shall be made^ 
otherwise the consent shall be void (s. 42 ;) and if the consent be given 
by a distinct deed, it shall be considered absolute and unqualified, unless 
in such deed he shall refer to the particular assurance by which the dls- 
position shall be effected, and shall confine hb consent to the disposition 
thereby made (s. 43.) And any consent is to be irrevocable (s. 44,) and 
to be inrolled at or before the time when the assurance shall be inroUed. 

\Ai to Capyholdt It b enacted (s. 50,) that all the previous clauses 

in the act, so far as circumstances and the different tenures will admit, 
shall apply to lands held by copy of court roll, except that a disposition 
of any such lands by a tenant in tail, whose estate shall be an estate at 
law, shall be made by surrender ; and except that a disposition of any 
such lands by a tenant in tail whose estate shall be merely an estate in 
equity, may be made either by surrender or by a deed as thereinafter 
provided, and except so far as such clauses are otherwise altered or 
varied by the clauses thereinafter contained. 

J As to the Deed necessary, — Sect. 51 enacts, that if a protec- r«2221 
B 'consent shall be given by deed such deed, shall, either at or *- J 
before the time when the surrender effecting the disposition shall be madoi 
be executed by the protector, and produced to the lord, steward or deputy, 
Mat, 1856.—10 
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who shall indorse an acknowledgment of the prodnction within the time 
limited, and enter deed and indorsement on the court roHs, and indorse 
on the deed a memorandnm of snch entry. If the consent be not given 
by deed, it shall be given by the protector in person to the party taking 
the surrender (s. 52.) 

[As to an editable Tenant in Tail of Copyholds, — Sect. 63 enacts, 
that the tenant in tail shull have fall power by deed to dispose of snch 
lands in the same manner in every respect as he woald have done if 
they had been of freehold tenure; and all the previous clauses shall 
apply, so for as circumstances will admit; and the deed shall be entered 
on the court rolls ; and if there be a protector, and he shall give his 
consent by a distinct deed, it shall be void unless executed by him either 
on or at any time before the day of the execution of the deed of dispo- 
sition, and entered on the court rolls. And by s. 64, inrolment is not 
requisite where entry on the rolls is necessary. 

[As to Bankrupt Tenant in Tail. — Sect. 36 repeals the 6 Gko. 4, o. 
16, 8. 66, relating to the estates tail of bankrupts ; and s. 66 empowers 
the commissioners acting under a bankruptcy absolutely to dbpose of 
the lands of any bankrupt actual tenant in tail to a purchaser, and for 
as large an estate therein as the bankrupt himself could have conveyed 
by disposition in conformity with the act. Provided, that if there be a 
non-consenting protector, the commissioners' disposition shall only pass 
as large an estate as the bankrupt could without such consent himself 
have convoyed. By s. 58, the provisions of the act respecting the pro- 
tector's consent are extended to cases of bankruptcy. Sect 69 provides 
that the commissioners' deed of disposition of f^ehold must be inrolled 
in chancery within six calendar months from its execution, and a dispo- 
sition of copyholds must be entered on the court rolls; and where a pro- 
lector's consent is given by a distinct deed, it must be executed on or 
before the execution of the deed of disposition, and both entered on the 
P^Qoo-1 T^oUa, Sect. 60 provides that where the commissioners' 'dispoei- 
t- -1 tion has, by the non-consent of the protector, passed a base fee 
only, such base fee shall, on the protectorship ceasing during the con- 
tinuance of the base fee, be enlarged to as large an estate as the commis- 
sioners could have conveyed if there had been no protector. 

[By the Bankruptcy Consolidation Act, 1849, (12 & 13 Vict. c. 106, 
s. 208,) the clauses of the Fine and Recovery Abolition Act, 56 to 75, 
both inclusive, are to extend and apply to proceedings in bankruptcy 
under a petition for adjudication of bankruptcy. 



PEECEDENT XXII. 

[OONYETANOE IN FEB BY TENANT IN TAIL IN POSSESSION (TO BE 
INBOLLED IN OHANOEBY WITHIN SIX MONTHS AFTER ITS EXECU- 
TION.)] 

Tqis Indenture, made, &c., between {vendor, tenant in tail) of the 
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one party and (purcTuiser) of the other part : Wheeeas the said {vendor) 
is by yirtne of the last will and testament of A. B., bearing date , 
and preyed in the Prerogative Court of Canterbury on , seised of 
an estate tail in possession in the hereditaments hereinafter described : 
And whereas the said {vendor) hath contracted with the said {pur- 
chcuer) for the sale to him of the same hereditaments in fee simple in 
possession for the sum of £ . Now this Indenture witnesseth, 
that in consideration of the sum of £ sterling money to the said 
(vendor) paid by the said (purcTic^erf) the receipt whereof is hereby 
acknowledged, He the said (vendor) doth by these presents grant, alien 
*and convey unto the said {purchaser) and his heirs. All (jparceh, r^nnj-t 
appurtenances:) To HAVE AND TO HOLD the said hereditaments *- J 
and premises^ with their appurtenances, unto the said (purchaser) and 
his heirs, absolutely freed and discharged of and from all estates tail of 
the said (vendor,) and all estates, rights, titles, interests and powers, to take 
eflfect after the determination or in defeazeance of the same estate tail. 
[^Covenants /or title, as in an ordinary conveyance (ante, p. 66,) refect* 
ing the covenant that the vendor is seised."^ 
In WITNESS, &c. 



PRECEDENT XXIII. 

OONYEYANCE by a tenant in tail, with THE CONSENT OP A PRO- 
TECTOR (TO BE INROLLED IN CHANOERT WITHIN SIX CALENDAR 
MONTHS.) 

This Indenture, made&o., between (vendor) of the first part, (pro- 
tector) of the second part, and (purchaser) of the third part : Whereas 
by an indenture bearing date , and made between &c. (being the 
settlement made on and executed previously to the marriage of the said 
(protector) with his wife,) the hereditaments hereinafter described 
were limited to the use of the said (protector) during his life, with 
remainder to the use of the said (toi/e) during her life, with remainder 
to the use of the first son of the said marriage, and the heirs of the body 
of such first son, with divers remainders over : *AJin> whereas r^o^n 
the said (vendor) is the first son of the said marriage, and has L J 
attained the age of twenty-one years : And Whereas the said {vendor,) 
hath contracted with the said {purchaser) for the sale to him of the saia 
hereditaments, and the fee simple thereof in remainder expectant upon 
the decease of the survivor of the said (protector and wife,) free from 
all incumbrances, and the said (protector,) as the protector of the said 
settlement, hath agreed to consent to the disposition hereby made : Now 
this indenture WITNESSETH, that in consideration of the sum of £ 
of sterling money paid by the said (purchaser) to the said {vendor,) the 
receipt of which is hereby acknowledged. He the said {vendor,) with the 
consent of the said (^protector,) as the protector of the said recited settle- 
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ment, testified by his ezeoation hereof, doth by these presents grant| 
alien and convey unto the said (^purchaser) and his heirs, All that the 
remainder expectant apon the decease, or sooner determination of the 
estates for life of the said (^protector and toi/e,) of and in all (parceUy 
appurtenances:) To hate and to hold the aforesaid remainder of 
and in the said hereditaments hereinbefore described, with their appurte- 
nances, to and to the use of the said [purchaser,) and his heirs, freed 
and absolutely discharged of and from all estates tail of the said {vendor) 
in the said hereditaments, and all estates, rights, titles, interests ana 
powers, to take effect after the determination or in defeazance of the 
same estate tail. [Covenants for title as ante, p. 63.1 
In witness, &c. 



[*226] *PRECEDENT XXIV. 

conveyance bt a tenant in tail, without the consent op the 

PBOTECTOB. 

This Indentube, made, &c., between [vendor") of the one part, and 
(purchaser) of the other part : Whebeas frcctVc wiU or deed creating 
the entailf and the events hy which the vendor is tenant in tail :] And 
WHEBEAS the said (yendor\ has contracted with the said [purchaser) for 
the sale to him of the saia hereditaments and the fee simple thereof in 

remainder expectant upon the determination of the life estate of in 

the same hereditaments : And whebeas [protector) b the protector of 
the said settlement, and the said [vendor) being at present unable to 
procure the consent of the said [protector) to the disposition hereby 
made, the said [purchaser^ hath consented to accept such conveyance as 
the said [vendor) can maKe without such consent : Now this inden- 
TtJEE WITNESSETH, that in consideration of the sum of £ of sterling 
money paid by the said [purchaser) to the said [vendory) the receipt 
whereof is hereby acknowledged. He the said [vendor) doth by these 
presents grant, alien and convey unto the said [purchaser) and his heirs. 
All [parcels as ante, p. 225 :) To have and to hold the aforesaid 
remainder of and in the said hereditaments hereinbefore described, with 
their appurtenances, to and to the use of the said [purchaser) and his 
r*2271 ^^^^' ^^^^ *^^^ absolutely discharged of and from all estates 
^ -I tail of the said [vendor) in the said hereditaments, but subject 
to such estates, rights, interests and powers, as the said [vendor) is 
unable by these presents to bar, defeat or destroy. [^Covenants for title 
as ante, p. 63, adding to the covenant for further assurance.']^ And, 
moreover, that the said [vendor) or his issue in tail shall, when he or 
they shall have power or ability so to do, at the request of the said 
( purchaser j) his heirs or assigns, but at the costs of the said [vendor,) 
his executors or administrators, make, do and perfect all such acts ana 
assurances in the law whatsoever, for effectually barring, discharging 
and defeating all estates, rights, titles, interests and powers, to take 
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effect after the determination or in defeasance of the estate tail of the 
said (yendor\ in the said hereditaments and premises, and for perfecting 
and completing the title of the said (^purchaser) his heirs or assigns, to 
the said hereditaments and premises, and for assuring the same in fee 
simple, either in possession or in remainder, immediately expectant on 
the determination of the particular estate to the said remainder now 
existing therein, as the case may be, as by tha said (^purchaser,) his 
heirs or assigns, or his or their counsel in the law, shall be advised and 
required. 

In witniss, &c. 



♦CHAPTER V. [•228] 

FEOFFMENT. 

It would only be doing what has been amply done by others, and 
what has now ceased to be of primary importance in practice, to enter 
at large into the doctrine of feoffments, which, originally the most com- 
mon of all conyeyances of freehold estates, haye now become unfrequent, 
and by which at the present day no particular object can bo attained. 

We may define a feoffment to be the conveyance of a freehold in cor- 
poreal hereditaments, transferring the whole(a) estate of the grantor by 
delivery of the possession upon or within View of the hereditaments con- 
veyed. 

The leading feature of this conveyance, as contradistinguished from a 
grant, from a release by enlargement, which is in the nature of a grant, 
and from bargains and sales, and covenants to stand seised, was its tor- 
tious operation when made by the tenant of a particular estate. Hence, 
if made by tenant for life, it barred the contingent remainders dependent 
on, and the powers appendent and in gross annexed to, his estate. By a 
natural application of the same principle, when made by a tenant for 
years, it likewise passed the fee simple, which involved the acquisition 
of a freehold; it consequently destroyed the terms, for the termor was 
in possession, and possession is all that the law requires to give validity 
to a feoffment, as the essence of that conveyance is the livery of seisin or 
actual ^delivery of possession. But in modern times the courts r^ooon 
appeared determined to relax the strictness of the ancient law ^ -' 
with respect to disseisin, and to consider a feoffment by tenant for years 
as working not an actual disseisin, but a disseisin at the election of the 
lessor : a doctrine first broached and ably and energetically maintained 
by Lord Mansfield, (1 Burr, 92,) rather on the principles of common 

(a) It is said that when the/M is not giren the instrument is sometimes, though 
improperly, called a feoffment. (Shep. Ton. 203. Go. Litt. 9, a.) Mr. Preston 
obsenres, on the passage in Sheppard, that when an estate of freehold only is 
granted, the assurance is denominated a lea^e. But that of course is not the case 
when a tenant for life conveys his whole estate, though It may be said, perhaps, 
that the instrument is then more properly an attignnunt. 
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sense than of technical jurisprudence. One main reason for depriving 
feofiinents of their ancient efficacy in reference to the doctrine of dis- 
seisin iS| that they do not retain their primitive puhlicity, and are not, 
therefore, within the scope of the ancient policy. Mr. Butler has, how- 
ever, impugned this ohjection, by showing (what must be readily con- 
ceded) that the same legal solemnities which they possessed originally, 
they retain now. Bnt^ it is a matter of fact with which legal reasoning 
has nothing to do, and which is evident to every one, that it is quite 
impossible in a populous and commercial country like modem England, 
for a feoffment to be in reality more overt and impressive than any other 
conveyance. 

[The few advantages, which under certain circumstances were attain- 
able when the author wrote, by a feoffment, have now been taken away; 
and it is not believed that any single benefit can be derived by resorting 
to this ancient and now inconvenient evidence of a conveyance. 

[The reasons for adopting it were principally founded on its tortious 
operation— that it passed a fee under most circumstances ; rightfully if 
the feoffor were seised in fee, and a tortious fee, or a fee by disseisiui if 
the feoffor had not a rightful fee to convey. This effect of a feoffment 
was first abolished by 7 & 8 Vict, o, 76, s. 7, enacting that no assurance 
shall create any estate by wrong, or have any other effect than the same 
would have were it to take effect as a release, surrender, grant, leasci 
bargain and sale, or covenant to stand seised (as the case may be.) 

[This act had operation until its repeal by 8 & 9 Vict. c. 106, which, 
by sect. 4, enacted ^< that a feoffment made after October 1, 1846, shall 
not have any tortious operation.'' 

r*2S01 C^^^B ^ feoffment is reduced below even the release, and still 
L J «lower than the statutory grant; and it would now be almost 
absurd to resort to it, and perhaps mischicvious, as indicating an attempt 
by its means to amend some defect in the title, which formerly it was 
supposed to do, and which, though not effecting, generally made the 
adviser on the title more vigilant to discover what defect such an instru- 
ment was desired to cure. 

[For these reasons the precedents of feoffments are omitted.] 



CHAPTEB VI. 

[LEASEHOLD ABSUBANOES.] 



[The great importance of beneficial terms for years, and their fre- 
quent occurrence in cities and large towns, renders the conveyance of 
them of as much moment as that of the larger interests out of which . 
they are created. When it is considered that every leasehold interest 
is dependent on the estate or power of the lessor to create it, and that 
large sums are paid on the purchase of leases, the title to grant which 
the purchaser is always anxiously excluded from investigating, it must 
often strike the adviser on the title how great a risk is run by the pur- 
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chaser of snoh a property, startiog as he does with a condition fettering 
him from ascertaining that the foundation of the title is secure, and 
bound to assume that as clear and certain, which, on an investigation of 
freeholds, is the only object in view, viz. that the Tender is absolutely 
legally and beneficially seised in fee, or has power to appoint or create 
the interest in question. 

[When it is considered how ra)rely a leaseholder is eyioted by a title 
paramount, though it b a fact that but few freehold titles '''pre^ T'l'Sdll 
sent << a clean bill of health " to the conTcyancer, and therefore 1- J 
the improbability that the titles from which these leases spring — ^nay 
the probability that they are not — good titles, some are tempted to say, 
how remote and uncertain, if not altogether unfounded in fulfilment, are 
the doubts and difficulties conjured up by the conyeyancer to frighten 
himself and others as to the stability of titles, which are in reality as 
little likely to be shaken as the subject-matter of the interest he is pre- 
dicating the unsoundness of. Still, the non-fulfilment of doubts is no 
proof of their unsoundness ; and few would dare to venture their for- 
tunes in the purchase of a speculation turning on the probability of 
some << cunning doubt" which may occur to an astute mind, either not 
presenting itself to other minds, or that events shall, fight against and 
destroy the doubt. Nothing is more fallacious than to suppose toe see a 
defect in a title, so fine, and arrived at by such laborious reasoning as 
certainly to escape the vigilance of others. The more prudent, and 
better maxim is always to consider our opponents, past, present, and to 
come, as keen, sharpsighted, and learned as ourselves ; and the youtig 
practitioner will do well to act upon the comparative degree of such 
vigilance. Purchasers know little of what is done for them on the inves- 
tigation of an abstract; and if they hold what they held, they view it as 
a matter of course ; but if they are evicted, it b always evident to them 
that culpable negligence was the cause of their loss, and the most subtle 
points, when evident and pregnant with mischief, are just such, as in 
their opinion, the conveyancer should have discovered and exposed to 
view. And this the latter must do, no matter how <<hair splitting" they 
may appear, if he wbhes to escape censure on such <' hairs" becoming 
bars strong enough to oust and keep out the purchaser^ formerly so indif- 
ferent to them, and thankless for their discovery. 

[The editor has appended a few precedents of leasehold assignments 
under circumstances varying from the common and simple assignments, 
in the hope that they may prove useful. He will merely add, that it is 
a common but egregious error to suppose that the title to a leasehold, 
commencing with a lease which the purchaser is bound to admit, is 
neeessarily a simple matter of ^assignments from A. to B., and r^ofioi 
so on, till the vendor is reached. The adviser may find addi- I- ^ 
tional covenants in assignments, running or desired to run with the land, 
with powers re-entry, varying from the lease, or agreeing with it ; haben- 
dums of most novel constructions, attempted applications of the Statute 
of Uses, and a jumble of terms and freeholds in wills and settlements, 
which create hosts of doubts as to their effect. And having arrived at 
such a state, we may assure the student that from the circumstance that 
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kaseholds were fonnerly of very little aooooDt^ and are now of great 
momest, he will find little to elucidate the subject in those great reposi- 
tories of real property law, which, though full to oyerflowiug of every 
possible << act, matter and thing'' relating to the << splendid fee/' contain 
little, and that little darkly, on the despised chattelrealf because lastiug 
only for a fixed period, limited by bounds it cannot pass, (though they 
may be the Alpha and Omega of 999 years,) and therefore not enduring 
for ityer, as a freehold for Lin may. We make these remarks by way 
of cautioning the student that a leasehold abstract is not always, and if 
of any length is very rarely, an easy one.] 



[*233] *PRECEDENT XXV. 

▲88IQNMENT OF LEASEHOLDS WITH THE OONOURBENOE OF A MOBT- 
OAOEE, (THE CONSIDERATION BEING PARTLY STOCK AND MONEY,) 
WITH A FURTHER CONDITION INSERTED AS TO TRADES, AND COVE- 
NANT TO PRODUCE TITLE DEEDS, 

This Indenture, made &c., between (mortgagee) of the first part, 
(vendor) of the second part, and (purcJiaser) of the third part : Whereas 
by an indenture of lease bearing date on or about , and made between 
(lessors) of the one part, and (vendor) of the other part, the said (lessors) 
aemised and leased unto the said (vendor ,) amongst others, all that piece 
or parcel of ground, together witn the six messuages erected thereon, 
herinafter particularly described, with the appurtenances, to the said 
premises respectively belonging : To hold the same premises unto the 
said (vendor) and his assigns for the term of 99 years, from , at the 
yearly rent of £2, for and in respect of each of the said several mes- 
suages, payable quarterly, and subject to the several covenants therein con- 
tained, afid which same rents, covenants and agreements are separately 
reserved and entered into in respect only of each of the same messuages, 
and not further, or otherwise :(1) And whereas, by an indenture of 
assignment by *way of mortgagee,(2) bearing date or or about 



[•284] 



and made between the said (vendor) of the one part, and the said 



(1) [It is of great importance to a pnrcfaaser that a lease comprisiiig several 
hoaseg or properties, capable of being sold, and enjojed separatelj, should reserve 
the rents, and have the covenants applicable onlj to each house or property, so 
that each part bears its own rent, and is subject to its own covenants, without 
being liable for the rent and covenants of the other parts. Unless this be care- 
taUj attended to, the non-payment of rent, or non-repair, or the dropping of an 
insurance, as to a part would occasion a forfeiture of the whole property, though 
the unoffending portion were in the hands of other parties who had kept all the 
covenants. That a property is subject to the defaults of another property, is a 
valid and incurable objection to a title when not strictly guarded against by a 
condition, (Fildes v. Hooker, 3 Madd. 193,) and even when it is so guarded, the 
value of the property is seriously lessened.] 

(2) [It is a more prudent course on a mortgage of leaseholds to effect it by an 
underlease, by which means the mortgagee will escape liabili^ to the lessor for 
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{mortgagee) of the other part, the said {vendor) did assign unto the said 
{mortgagee) all the premises comprised in the said recited indenture of 
lease : To hold to him the said {mortgagee^) and his assigns, for all the then 
residue of the said term of 99 years thereof, granted by the same inden- 
ture, but subject to the proviso in the now reciting indenture oontaioedi 
for redemption of the same premises on payment by the said {vendor) 
to the said {mortgagee) of the sum of £ and interest after r^icOQ;;-! 

the *rate, at the times and in manner therein mentioned : And ^ -' 
WHBRSAS the said {vendor) has contracted with the said {purchaser) for 
the assignment to him of such part of the premises comprised in the said 
indenture of lease as is hereinafter described, for the consideration here- 
inafter stated : and the said {mortgage^ at the request of the said {ven- 
dor) has agreed to join in such assignment : Now this Indenture WIT- 
NESSETH, that in consideration of the sum of £ of sterling money to 
the said {vendor) with the consent of the said {mortgagee^) paid by the 
said {^purchater) and also of the transfer by the said {purcJiaser,) with 
the consent of the said [mortgagee,) of the sum of £ , JS3. 5«. per 
cent. Annuities, from the name of the said {purchaser,) in the books 
of the governor and company of the Bank of England, into the name of 
said {vendor,) the receipt of which said sum, and the transfer and accept- 
ance of the said stock by the said {vendor) the said {vendor and mort- 
gagee) respectively acknowledge,(3) and *that the same are in r^Kooa-i 
full satisfaction of all moneys secured to the said {mortgagee\ as I- ^ 
aforesaid, so far as such moneys are an incumbrance upon the premises 
hereby assigned, but not further, or otherwise, the said {mortgagee) doth 
hereby also acknowledge, and therefrom doth hereby discharge the said 

! purchaser,) and also the said {vendor,) his heirs and assigns : The said 
mortgagee,) by the direction of the said {vendor,) doth bargain, sell, 
assign, transfer and set over ; and the said {vendor) doth assign, release, 

the rent and coTenants daring the continaance of hia secnritj. On an assign- 
ment, he woald, like any other assignee, be bound for payment of rent and per- 
formance of covenants daring his estate, though he has assigned before action 
brought. (Horley v. King, 2 G. M. & R. 18.) It was formerly doubtful whether, 
when he had got rid of his character of assignee, he could be sued by the lessor 
even for breaches whilst assignee.] 

(3) [Before the recent Stamp Act of 1850, (13 & 14 Vict c. 97,) the transfer of 
stock as the consideration, wholly or in part, for the conveyance of property, had 
the advantage of saving the heavy €ui vcUorem duty attaching on a money conside- 
ration of that amount, the transaction being in fact an ezehangey and the deed re- 
quiring merely an exchange or common deed stamp, 35«. The words of the 
Stamp Act only attracted an ad valorem duty where the consideration was motley^ 
and stock certainly was not money, and it did not pass under that description 
even in a will (15 Yes. 327), and a fortiori would not be construed as money in a 
deedf or to bring the transaction within a statute, imposing burdens on the sub- 
ject. Added to this, whenever a stamp was intended to be in respect of monet/U 
worlhf the legislature took care so to express it. (See Schedule, " Mortgage.") 
The validity of a common stamp was in effect decided by Cumberland v. Kelley, 
(3 B. & Ad. 607,) which was a case of an annuity granted in consideration of stock, 
which was held not to require inrolment under 17 Geo. 3, c. 26, which extended 
only to annuities granted for pecuniary consideration.] 

[By the recent Stamp Act (Schedule "Conveyance"), where the consideration 
shall consist either wholly or in part of any stock or security, the stamp duty is 
to be calculated according to the average selling price thereof on the day, or on 
any of ten days preceding the day of the date of the deed.] 
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ratify and confirm unto the said {ptarcTuuer) and bis assigns, All (^par- 
eeUj appurtenances:) To HATB and to hold the said lastly described 
premises unto the said {pivrchaMT) and his assigns, henceforth, for all the 
residue now to come, and nnezpired of the term of 99 years, by the said 
indenture of lease granted, '< snbjeot to the payment of the said yearly 
rent of £2 for each of the said six seyeral messuages, and to the observ- 
ance and performance of the coyenants, provisoes and agreements in the 
said indenture of lease contained on the tenants or lessees' part to be 
henceforth performed and kept so far as relates to the premises hereby 
r*2371 "**^8°®^ •"(4) *And the said {vendor) doth hereby for himself 
^ J and his heirs covenant with the said [purchoier) and his assigns 
in manner following, that is to say. That for and notwithstanding anything 
by them the said {vendor and mortgagee,) or either of them, made, done or 
suffered to the contrary, the said indenture of lease is a good and effectual 
lease in the law of such of the said premises therein comprised, as are here- 
by assigned ; and that the term of years thereby granted is not forfeited, sur- 
rendered or become void or voidable : And also that they the said {vendor 
and mortgagee) now have in themselves good right and lawful and abso- 
lute authority to assign and assure the premises hereby assigned, with 
their appurtenances, unto the said (purchater) and his assigns in manner 
aforesaid, and according to ihe true intent and meaning of these presents ; 
and that it shall be lawful for the said {purchaser) and' his assigns, 
peaceably and quietly to enter into and enjoy the premises hereby 
assigned, with their appurtenances, and receive the rents, issues and 
profits thereof, for his and their own use and benefit, for all the residue 
of Uie term of years by the said indenture of lease granted, without in- 
r*2381 ^^'''^P^^^^ ^y *them the said {vendor and mortgagee,) or either 
L J of them, or any person claiming by, from, under or in trust for 
them, or either of them, and that free from all incumbrances whatsoever, 
either already made or suffered by the said {vendor and mortgagee,) or 
by any other person claiming, or to claim, by, from, under or in trust 
for him, them, or any of them, or by or through his, their or any of their 
acts, defaults, privities or procurements; And that they the said {vendor 
and mortgagee,) and every other person claiming, or to claim as last 
aforesaid, any estate, right, title, interest, property or demand, either at law 
or in equity, of, in, to or out of the said premises hereby assigned, shall 
and will, from time to time, during the continuance of the said term, upon 
the request and at the proper costs and charges of the said {purchaser) 
or hb assigns, make, execute and perfect, all and every such further and 
other lawful and reasonable acts, deeds, matters and things whatsoever for 
the frirther, better, more perfectly and absolutely assigning and assuring 

(4) [This passage seema of little, if any, use. The assignee must necessarily 
hold, sabject to the rents and covenants which run with the land. It is clear 
that no coyenant for payment of the rent or performance of the coyenant is 
created by the words " subject," Ac, for occurring as they do in the habendum, 
they haye no other effect than limiting the estate taken. (Wolyeridge y. Stew- 
ard, 3 M. ft Sc. 570.) To raise a coyenant, the language should be *^ subject to 
the payment by the aaiffnee of the rent, and to the obseryance and performance 
of the coyenants," kc, ; or, " He, the said assignee paying the said rent, pind ob- 
serring and performing," itc.] 
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the said premises hereby assigned unto the said (purchaser) and his assigns, 
for all the residue then unexpired of the said term, subject nevertheless as 
aforesaid, as by the said (^purchaser) or his assigns shall be required ; And 
also that he the said (yendor){b) and his assigns will, at all times during 
the continuance of the said term, unless prevented by fire or other inevita- 
ble ^accident| upon every reasonable request, and at the costs and r^cooq-i 
expenses of the said (^purchaser) and his assigns, produce and I- J 
show forth in England, unto him or them, or as he or they shall direct, 
the several documents described in the schedule here-under written, 
undefaced and uncancelled ; and at the like request, costs and charges, 
unless prevented as aforesaid, make and deliver true and attested or 
other copies of or extracts from the same documents, and suffer any 
such to be examined with the originals thereof; Provided nevertheless, 
that when the said (vendor) shall, on an absolute and bond Jide sale of 
the other premises, to which the said documents relate, deliver the same 
to the purchaser thereof, and shall procure from such purchaser and his 
heirs a covenant with the said (^purchdXMer) and his assigns in relation to 
the same documents, to as full an extent as the one herein contained, 
and deliver the same to the said {purchasers or his assigns, and which 
said several matters the said (vendor,) for nimself and his heirs and 
assigns, doth hereby covenant with the said (purchaser) and his assigns, 
to observe and perform, then the foregoing covenant as to the same 
documents shall, if no breach thereof have previously happened, cease 
and determine : And the said (mortgagee,^ for himself, his heirs and 
assigns, doth hereby covenant with the said (^purchaser) and his assigns, 
that he the '''said (mortgagee) has not made, done or suffered any pun^A-i 
act, deed, matter or thing, whereby these presents, or the said L J 
bdenture of lease as to the premises hereby assigned, are, is or may be 
rendered void or prejudicially affected. And further, that he and his 
assigns will, at all times during the continuance of the aforesaid security 
to him, observe and perform the oovenant hereinbefore contained, relating 
to the documents specified in the said schedule hereto, to enable the 
said (vendor,) and his ftssigns so to do : And the said (purchaser"^ for 
himself, his heirs and assigns, doth hereby covenant with the said (morU 
gagee) and his assigns, by way of separate covenant, applying to each 
of the said six several messuages and the appurtenances, but no further, 
or otherwise, that he the said (purchaser) and his assigns will not, at 
any time during the said term, use or carry on, or permit or suffer to be 
used or carried on, in or upon the premises hereby assigned, or any part 
thereof, the trade or business of .(6) And that on non-perfor- 

mance or non-observance of the covenant last aforesaid, it shall be 

(5) [This coTeDant to prodace the deeds was entered into by the Tendor 
altnoQgh the mortgagee had the possession of them. The mortgagee generally 
declines entering into a corenant continuing beyond his interest ; and as the deeds 
would on redemption or flirther sales come into the mortgagor's custody, it was 
considered not improper that he should covenant to produce them. The time 
during which they would remain with the mortgagee was covered bj the cove- 
nant bj him, that he would, during the continuance of his securitj, observe and, 
perform the above covenant as to the deeds, or enable the vendor to do so.] 

(6) [This maj either be some trade or business not prohibited by the original 
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p^.^, lawful for the said ^{mortgagee) and his a88ign8(7) into or upon 
L^ J such part or parts of the premises hereby assigned, in respect 
whereof the said covenant shall be broken or unperformed, to re-enter, 
and the same to haye again, retain, re-possess and enjoy as in his and 
their former estate ; and from and after such re-entry, these presents, so 
far as regards that portion of the premises hereby assigned, upon which 
or in respect whereof any such re-entry shall be so made, shall cease 
and determine, but no default in the obserranoe or performance of the 
coyenant last aforesaid, as to one or more of the aforesaid several 
messuages, shall be or occasion a forfeiture of any other or others of 
the said several messuages, it being expressly intended and agreed that 
each of the said several messuages, and the tenant or tenants thereof, 
P . _ shall be liable only to the observance and ^performance of the 
L J covenant last aforesaid in respect of the same, and not in respect 
of the other or others of the said several messuages: And the said 
{^purchaser j\ for himself, his heirs and assigns, dolh hereby further cove- 
nant with the said {vendor,) that he the said (^purchcuef) and his assigns 
will, during the continuance of the said term, pay the said several 
yearly rents of £2 by the said indenture of lease reserved in respect of 
the premises- hereby assigned, and observe, perform and keep all and 
singular the covenants and agreements in the same indenture contained, 
80 far as relates to the said premises hereby assigned, and which on the 
lessee's part are or ought to be observed, performed, fulfilled and kept, 
and of and from the same rents, covenants and agreements, indemnify 
and keep harmless the said {vendor j) his heirs and assigns. 
j[n vtitness, &c. 

lease, which the vendor maj desire to restrain the carrjing on, or it maj be some 
trade which is prohibited by the lease ; for although the assignee would be liable 
to observe the covenant in the lease in that respect, jet as the lessor might waive 
the observance of the covenant, it is obvious the desire of the vendor as to such 
trade would not be fulfilled unless there was a covenant to the above effect. 
Such a covenant will run with the land, if entered into with the partj having the 
legal estate, as to which and the condition for re-entrj on breach, see next 
note (7).] 

(7) [A condition maj be annexed to an assignment, though it be of the whole 
of the assignor's interest, and leaving no reversion in him. (Doe v. Bateman, 2 
B. k Aid. 168.) 

[But such clause of re-entrj must be reserved to, and the covenant entered into 
with, the person having the legal estate, and therefore, although the vendor in 
this case was the person most interested in the covenant to which the condition 
is annexed, jet as he was a mortgagor and had not the legal estate, the power of 
re-entrj, if reserved to him, would be void, and the remedj would be onljbjhim 
on the covenant, which would not run with the land. In such a case the cove- 
nant and condition should be for the mortgagee or other person having the legal 
estate. (Doe v. Lawrence, 4 Taunt. 83. Doe v. Goldsmith, 2 G. & J. 232. Doe 
V. Adams, Id., 674.) Although a power of re-entrj maj be inoperative at law, 
jet the covenant to which it is annexed might be enforced in equitj against anj 
subsequent purchaser, mlh notice of it. (Tulk v. Moxhav, 13 Jur. 89. Mann v. 
Stevens, 16 Sim. 377.] 
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THE SCHEDULE 

RIFSBBID TO BY THE rOBBGOIMO INDBNTUBB. 

{List of DoeumentM.) 

Received the daj and year first within written^ of and from the ^ 
within-named ( purchaser) ^ the sum of £ , being the money con- |-£ 

sideration within mentioned, to be paid bj him to me. j 

and 
I acknowledge to hare accepted the transfer into mj name bj the ^ £3. St. per 
laid (purchaser^ as within mentioned, of , £3. 5s. per Cent An- j- Cent, 

unities, being tne further consideration within mentioned. j Annuities. 

(Vendor.) 

WlTMBSS. 



•PRECEDENT XXVI. [•243] 

ASSIGNMENT OF A LEASEHOLD HOUSE AT AN IMPROVED GROUND RENT. 

This Indenture, made &o., between (vendor) of the one part, and 
(purchaser) of the other part : Whereas by an indenture of lease, dated 
on or about , A. B., party thereto of the one part, demised unto 0. 
D., party thereto of the other part, All that piece or parcel of ground, 
and the messuage or tenement thereon erected, and hereinafter describedi 
and hereby assigned, with the appurtenances, from the day of 
for the term of 99 years, wanting six days, thence next ensuing (subject 
to the underlease therein mentioned,) at the yearly rent of £2, payable 
quarterly, and subject to the covenants and provisoes on the lessee's part 
therein contained: And whereas by divers mesne assignments and 
assurances in the law, the aforesaid premises have become vested in the 
said (vendor) for the residue of the aforesaid term, subject as aforesaid : 
And whereas the said (vendor) has agreed with the said (purcJicuer) 
for the assignment to him of the premises for the residue of the aforesaid 
term, subject as aforesaid, for the consideration hereinafter mentioned : 
Now this indenture WITNESSETH, that in consideration of the sum of 
£ of sterling money paid by the said (purchaser) to the said (ven- 
dor,) the receipt whereof is hereby acknowledged. He the *said t-maai 
(vendor) doth hereby assign and transfer unto the said (pur- L -I 
chaser f) All (parcels,) together with the rights, members and appurte- 
nances to the said premises belonging : To have and to hold the 
said piece or parcel of ground, messuage or tenement and premises, with 
their appurtenances, unto the said (purchaser,) his executors, admini« 
Btrators and assigns, for the residue now unexpired of the aforesaid term, 
subject as aforesaid. And the said (vendor) for himself and his heirs 
hereby covenants with the said (purchaser) and his assigns, that not- 
withstanding anything done or permitted by him the 8«d (vendor) to 
the contrary, the said recited lease is valid and subsisting, and not liable 
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to be defeated by re-entry or otherwise ; and that notwithstanding any 
snch thing as aforesaid, the said (vendor) hath in himself good right by 
these presents to assign or otherwise assure the said premises hereby 
assigned, with their appurtenances^ unto the said (purcTuiser) and his 
assigns, for the residue now unexpired of the aforesaid term, in manner 
aforesaid, and according to the true intent and meaning of these presents. 
And further, that it shall be lawful for the said (purctuuerj and his 
assigns henceforth, during the continuance of ihe aforesaid term, peacea- 
bly and quietly to hold and enjoy the said premises, and to take the 
rents and profits thereof beneficially, subject as aforesaid, without any 
interruption from or by the said (vendorj) or any person or persons 
rightfully claiming or to claim through, under or in trust for him, free 
and clear, or by the said (vendor,) his executors or administrators, kept 
indemnified from and agunst all former and other estates, rights, titles, 
r*24S1 ^^^^S^^ ^^^ incumbrances created or occasioned *by the said 
I- J (vendor,) or any person or persons claiming or to claim through, 
under or in trust for him or them. And moreover, that he the said 
(vendor,) and every person rightfully claiming through, under or in trust 
for him, will, at any time, and from time to time, at the request and 
costs of the said (purchaser) and his assigns, make and perfect such 
further assurances, for more effectually or satisfactorily assuring the said 
premises hereby assigned, unto the said (purchaser^ and his assigns, for 
the residue which shall be then unexpired of the aforesaid term, subject 
as aforesaid, according to the true intent and meaning hereof, as by the 
said (purchaser) or bis assigns shall be required, and as shall be by him 
or them tendered to be done or executed. (1) 
In witness, &c. 



[*246] •PEEOEDENT XXVIL 

ASSIGNMENT Or LEASEHOLDS BT BXEOUTOBS UNDER A DEOBEB Or 
THE OOtJET Of CHANOEBY. 

This Indenture, made &c., between (eocecutors) of the one part, 
and (purchaser) of the oUier part : Whereas by an indenture of lease, 
bearing date on or about , A. B., party thereto of the one part, 
demised unto C. D., party thereto of the other part. All that piece or 
paroel of ground and the messuage or tenement thereon, erected and 
hereinafter described, and }iereby assigned, with the appurtenances, from 
the , for the term of 99 years, wanting seven days, thence next 
ensuing, at the yearly rent of £2, payable quarterly, and subject to the 
covenants and provisoes therein contained on the lessee's part : And 

(1) [No covenant for indemnity against the rent and eoyenants in the origina 1 
lease was added, inasmuch as the assignor was himself an assignee, and under no 
liability by covenant beyond the assignment. Where the vendor is under such a 
liability, a covenant (as at p. 242) should be added.] 
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WfiBRBAS by an indentare of assignmeDt bearing date , the said C. 
D., party thereto of the one part, assigned nnto (^testator,) party thereto 
of the other part, the premises hereinbefore mentioned, for the residue 
of the aforesaid term, subject as aforesaid : And whebkas the said 
(testator) departed this life on , baying made his last will and only 
testamentary instrument, dated , and thereof appointed the said 
(executors) ezeoutors and trustees thereof, who duly proved the same 
will in the Prerogative Court of the Archbishop of Canterbury r^^irn 
^on the : And whebbas by a decree of the High Court ^ J 

of Chancery, made on , in a certain cause of W. y. H. (being a 
suit for the administration of the said testator's estate,) It was, amongst 
other things, ordered that the said (execiUors) should sell the leasehold 
estates of the said testator with the approbation of the master of the 
court, by public auction, to the best purchaser that could be got for the 
same, and that the said (executors) should receive the money to arise 
from such sale : And whebbas in pursuance of the said decree, , 

Esq.; the master of the said court, to whom the said cause was trans- 
ferred, made his report, dated (which stands absolutely confirmed 
by an order of the said court of the day of ,) and by such 
report the master certified Uiat the said leasehold estate of the said testa- 
tor (being the premises comprised in the said indenture of lease) had been 
offered for sale by public auction as therein mentioned, and that the 
said (purcTuMcr) had offered the most for the said premises, and the said 
master did allow the said (purchaser) to be the best purchaser thereof, 
at the price of £ 

Now THIS Indbntubb WITNB86ETH, that in pursuance of the said 
decree, and in consideration of the sum of £ of sterling money paid 
by the said (purckaser) to the said (vendors,) the receipt whereof is 
hereby acknowledged. They the said (vendors) do, and each of them 
DOTH, assign and transfer unto the said (purcTuiserj) All (pctrcels,) 
tc^ther wiih the rights, members and appurtenances thereto belonging: 
To hayb and to hold the said piece or parcel of ground, messuage or 
tenement and premises, with *their appurtenances, unto the said r«oAQ-i 
(purchaser) and his assigns, for all the residue now unexpired of I- J 
the said term of 99 years, wanting seven days, granted by the said 
recited indenture of lease, subject to the rent, covenants and conditions 
therein reserved and contained on the part of the lessee, his executors, 
administrators and assigns, to be paid, observed and performed : And 
the said (vendors,) so far only as concerns their own respective acts and 
defaults, for themselves respectively, and their respective heirs, execu- 
tors and administrators, hereby severally covenant with the said (pur- 
cJuLser) and his assigns, that they the said (vendors) have not nor has 
any of them done or permitted any act, matter or thing whereby the 
said premises hereby assigned are, is, can or may be incumbered or pre. 
judicially affected : And the said (one of the executors,)(l) for himself 

(1) [One of the executors was a beneficiary under the testator'a will, in the 
proceeds of the leaseholdSi and the porchaser required him to covenant for title 
to the extent of his beneficial interest, as in the case of an ordinary vendor. The 
executor refused, on the ground that he joined not as a party beneficially Inte- 
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his heirs, ezecntors and administrators, to the extent only of his bene- 
r*^iQ1 ^^^^^ interest nnder the said * testator's will, hereby covenants 
I- -I with the said (purchaser) and his assigns, that notwithstanding 
anything ^one or permitted by the said {executors^ or any of them, or 
by the said testator to the contrary, the said recited indenture of lease 
is a yalid and subsisting lease, and not liable to be defeated by re-entry 
or otherwise ; and that notwithstanding any snch thing as aforesaid, the 
said {executorSy\ or some or one of them, now have or bath in themselves 
or himself good right by these presents to assign or otherwise assure the 
said premises hereby assigned, with the appurtenances, unto the said 
[purchaser) and his assigns, for the residue now unexpired of the afore- 
said term, in manner aforesaid, and according to the true intent of these 
presents. And further, that it shall be lawful for the said (purchaser) 
and his assigns henceforth, during the continuance of the aforesaid term, 
peaceably and quietly to hold and enjoy the said premises, and to take 
the rents and profits thereof beneficially, subject as aforesaid, without 
any interruption from or by the said {executors^) or any of them, or any 
person or persons claiming or to claim througn, under or in trust for 
the said testator, free and clear, or by the said (executors,) or some or 
one of them, their or some or one of their heirs, executors or adminis- 
trators, kept indemnified from or against all former or other estates, 
rights, titles, charges and incumbrances, created or occasioned by the 
last-mentioned parties or any of them, or by the said testator, or any 
person or persons claiming or to claim through, under or in trust for 
them or any of them, or through, under or in trust for the said testator. 
And moreover, that the said (executorSj\ and every person having or 
r*2')01 '^S^^^^^y claiming ^through, unaer or in trust for them or any 
L- J of them, or through, under or in trust for the said testator, will 
at any time, and from time to time, at the request and costs of the said 
(purchas&r) and his assigns, make and perfect such further assurances 
for more effectually or satisfactorily assuring the said premises hereby 
assigned, or any part thereof, unto the said (purchaser) and his assigns 
for the residue which shall be then unexpired of the aforesaid term, 
subject as aforesaid, according to the true intent hereof, as by the said 
(purchaser) or his assigns shall be required, and as shall be tendered to 
be done or executed. [Add covenant of indemnity again^ rent, and 
covenants, if necessary, as at p. 242.] 
In w^itness, &c. 

rested, but as a trastee, and the sale being made by trustees and executors in 
pursuance of the authority in the will, and by the direction of the court. Tha 
purchaser contended that he ought to enter into the covenants, for to the extent 
of his share of the purchase money, he was absolutely the legal and beneficial 
owner of the estate, and his being also trustee and executor, so far from relieving 
him in this respect, was just the reason why he was bound to covenant, viz., that 
the union of trustee and cestui que trust in the same person, made his character 
and liability that of an ordinary vendor. The executor was satisfied with this 
reasoning, and executed the covenants.] 
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*0H AFTER VIL [♦261] 

[ON THE REGISTRY OV DEEDS.] 

[The legislatare haying required that the evidence of title to lands in 
certain counUes should be registered^ and denied validity to any unregis- 
tered deed| though prior in date, and given precedence to the subsequent 
instrument, it is proper that this essential to the purchase deeds of pro- 
perty in two counties of England — ^the one the greatest and the other the 
largest — should be detailed. 

As TO Middlesex. 

[The Registry Act for this county is 7 Anne, o. 20. Sect. 1 enacts 
that a memorial of all deeds and conveyances, and of all wills and devises 
in writing, of or concerning, and whereby any honors, manors, lands, 
tenements or hereditaments in the county may be in any way a£Fected in 
law or equity, may be registered in such manner as is thereinafter 
directed ; and that every such deed or conveyance shall be adjudged 
fraudulent and void against any subsequent purchaser or mortgagee for 
valuable consideration, unless such memorial thereof be registered, as by 
this act is directed, before the registering of the memorial of the deed or 
conveyance under which such subsequent purchaser or mortgagee shall 
claim ; and that ^very such devise shall be adjudged fraudulent and void 
against any subsequent purchaser or mortgagee for valuable considera- 
tion, unless a memorial of such will *be registered at such times r«o^Qi 
and in such manner as is thereinafter directed. I- •> 

Sect. 17 excepts from the operation of the act copyhold estates, leases 
at a rack-rent not exceeding twenty-one years, where the actual posses- 
sion and occupation go along with the lease — chambers in SerjeanU 
Inn (.') — ^the Inns of Court or Inns of Chancery. 

iThe memorials (s. 5) are to be in writing on vellum or parchment, 
in case of deeds and conveyances shall be under the hand and seal 
of some or one of the grantors, or some or one of the grantees, his or 
their heirs, executors, administrators, guardians or trustees, attested by 
two witnesses, one whereof to be one of the witnesses to the execution of 
such deed or conveyance, which witness shall, upon his oath before one of 
the registrars or masters, or before a master in Chancery, ordinary or 
extraordinary, prove the signing and sealing of such memorial, and the 
execution of the deed or conveyance mentioned in such noemorial ; and 
in case of v^iixs, the memorial shall be under the hand and seal of some 
or one of the devisees, his or their heirs, executors or administrators, 
guardians or trustees, attested by two witnesses, one whereof shall, upon 
his oath before the said registrar or masters as aforesaid, prove the sign- 
ing and sealing of such memorial. 

[Every memorial of any deed, conveyance or will, shall contain the 
day of the month and year when such deed, conveyance or will bears 

May, 1856.-11 
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date^ and the names and additions of all the parties to snch deed or oon- 
yejance, and of the devisor or testator of snch will, and of all the wit- 
nesses to snch deed, conveyance or will, and the place of their abode, 
and shall express or mention the honors, manors, lands, tenements and 
hereditaments contained in snch deed, conveyance or will, and the names 
of all the parishes, townships, hamlets, precincts or eztraparochial places 
within the said oonnty where any such honors, &c., are lying, that are 
P^en-i given, granted, conveyed, devised or ^anywise a£Fected or charged 
L -I by any snch deed, conveyance or will, ui gach manner as the same 
are expressed or mentioned in such deedj conveyance or totU, or to the 
same effeci. 

[That where there are more writings than one for making and perfect- 
ing any conveyance or security, which name, mention, or anywise afiect 
or concern the same honors, &c., it shall be a sufficient memorial and 
register thereof, if all the said honses, &c., and the parishes, &c., be 
only once named or mentioned in the memorial or regist^ of any one of 
the deeds or writings made for the perfecting of snch conveyance or 
secarity ; and that the dates of the rest of the said deeds or writings, 
with the names and additions of the parties and witnesses, and the places 
of their abodes, be only set down in the memoriab and registers of the 
same, with a reference to the deed or writing whereof the memorial is so 
registered, that c(mtains or expresses the parcels mentioned in all the 
said deeds and directions, how to find the registering the same. 

[That all memorials (^ wilk shall be registered in manner aforesaid 
within six months after the date of the testator's dying within the king- 
dom of Ghreat Britain, or within three years upon a dying npon the sea 
or beyond the seas, and snch registry shall be as valid against snbseqaent 
purchasers as if the same had been regiatered immediately after the death 
of the testator, (s. 8.) 

[In case the devisee or person interested in the honors^ &o., devised, 
by reason of the concealment or suppression, or contesting such will, or 
other inevitable difficulty, without his wilful neglect or default, shall be 
disabled to exhibit a memorial for the registry thereof within the respec- 
tive times thereinafter limited, and that a memorial shall be entered in 
the office, of such contest or other impediment, within two years after 
the death if in Oreat Britain, or within four years if death upon 
r*2541 ^^ ^^' ^^ ^beyond the seas, then and in such case the regiatry 
L J of the memorial within six months next after the attidnment of 
such will, or a probate thereof, or removal of the impediment, shall be 
a sufficient registry, (s. 9.) 

[That in case <^ any concealment or suppression of any will or devise, 
any purchaser shall not be disturbed or defeated in his or their purchase, 
unless the will be actually registered within five years after tiie death, 
(a. 10.) 

[That in case of mortgages, whereof memorial shall be entered, if at 
any time afterwards a certificate shall be brought to the registrar, signed 
by the mortgagee, his executors, administrators or assigns, and attested 
by two witnesses, whereby it shall appear that all moneys due upon 
such mortgage have been paid or satisfied in discharge thereof, which 
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witnesses shall, upoo their oaths^ prove 9uck moneys to he satisfied or 
paid accordingly ; and that they saw saoh certificate signed by the mort* 
gagee, his execators, administrators or assigns, ihat then and in every 
such case the register shall make an entry in the margents of the register 
books against the registrar of the memorial of such mortgage, that snch 
mortgage was satisfied and discharged according to snch certificate to 
which the same entry shall refer, and shall after file snch certificate, to 
remain upon record in the said register office. 

[That no judgment, statute or recognizance [other than those of the 
crown] shall aflfect or bind any honors, &c., in Middlesex, but only from 
the time that a memorial of snch judgment &c.y shall be entered, express- 
ing and containing in case of such judgment the names of the plaintiffS| 
and the names, additions and places of abode (if any such be in such 
judgment) of the defendants, the sums thereby recovered^ and the time 
of the signing thereof; and that in order to the making an entry of such 
memorials of judgments, &c., the party describing the same shall produce 
to and leave with the registrar, to be filed, a memorial of such judgment, 
&c., signed by the proper ^officer or his deputy, together with an r^e e-i 
affidavit sworn before one of the judges at Westminster, or a L J 
master in Chancery, that such memorial was duly signed by the officer 
whose name shall appear to be thereunto set, which memorial such re- 
spective officer is hereby required to give such plaintiff, or his executors 
. or administrators, or attorneys, paying for the same the sum of Is. 



[As TO TOBKSHIEB.] 

Yorkshire statutes. — The statutes are 2 & 3 Anne, c. 4, for the West 
Biding; 6 Anne, c. 35, for the East Biding; and 8 Geo. 2, c. 6, for the 
North Biding. 

[ West Riding, 2 & 3 Anne, c. 4. — The office is at Wakefield, where 
all deeds and wills affecting lands in the West Biding are to be regis- 
tered, by memorials under the hand and seal of some or one of the 
grantors or grantees, or devisees, or his or their guardians or trustees ; 
and if the deed be executed within forty miles of the West Biding, 
the witness must attend at the office. If otherwise, the oath is to be 
before a judge at Westminster, or a master in Chancery. Wills of per- 
sons whose death happened in England, Wales, or Berwick, must be 
registered in six months : and if death happened beyond seas, within 
three years, and in cases of impediment within six months after its 
removal. 

[Tbe office is at Beverly, for the East Biding and Eingston-upon- 
Hull. The execution of the memorials is generally the same as is 
required in Middlesex. 

[The office is at Northallerton. The variance is in proof of the deed, 
which must be by both the witnesses to the execution of the memorial, 
or the party executing the memorial may acknowledge his execution 
thereof, and of the deed, before the registrar or his deputy. Wills are 
not valid as against purchasers, unless registered within three years ; 
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r*2561 ^^^ deode and wills may be registered ^verbatim in liea of a 
l* -I memorial^ aod be eyidenced by copies in ease of the destructioD 
of the originals by fire or other accident. 



[Kegistbation Genebally.] 

By the Bankruptcy Consolidation Act (12 & 18 Vict. o. 106, s. 143,) 
where any conveyance or assignment of any real or personal property of 
a bankrupt would require to be registered, inrolled or recorded in any 
registry office in England, Wales or Ireland, the certificate of the 
appointment of assignees of the estate and effects of the bankrupt shall 
be registered, and shall have the like effect to all intents and purposes, 
as the registery of such conveyance or assignment would have had ; and 
the title of any purchaser for valuable consideration, without notice of 
the bankruptcy, who shall have duly registered his purchase deed pre- 
vious to the registry thereby directed, shall not be invalidated by reason 
of such appointment of assignees, or of the vesting of such property 
in them consequent thereupon, unless the certificate of such appointment 
shall be registered, as regards Great Britain and Ireland, within two 
months from the date of such appointment.] 



[*257] •[MEMORIALS.] 

[Pabticulabb (as stated hy the Middlesex registry office) to be 
observed in drawing memorials.] 

'The DATE of the deed. 

'The PABTIES' names and their descriptions as in the deed. 

'The description of the pbemises contained in the operative part of 
the deed should in all cases be set out, and also that contained in any 
recital to which the operative part of the deed has reference. 

[Indobsements should be described as such, and the parties' descrip- 
tions taken from the deed on which it is indorsed, and a reference given 
to the registry thereof. 

[The operative words of indorsement to be set out fully, inserting 
after them the following words : — " And which premises are in the 
therein vnthinrvyritten indenture described to he situate in the parish of 
, in the county of Middlesex^' 

fif a plan be on the deed, two copies are requisite \ one on the memo- 
and one on paper. 
[Memorials must be under the hand and seal of either a grantor or 
grantee^ attested by two witnesses, one whereof is to be one of the 
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witn€88e8 to the ezcontion of *tbe deed by a aaANTOB,ri) who r^or^Qi 
proves OD oath(2) the execution of both deed and memorial. (3)] I- J 



*FORM OF BfEMORIAL OF AN ORIGINAL DEED, WHETHER RELAT- p|t259-| 
ING TO THE FREEHOLD OR LEASEHOLD INTEREST. ^ 

A MEMORIAL to be registered of an Indenture, beariDg date the 
day of I and made between ^grantor) of the one part, and 
[grantee) of the other part. It comprises all (parcels as in the deed,) 
[a map or plan whereof is drawn in the margin of the said indenture 
and of this memarialj'] together with their appurtenances; and the said 
indenture, as to the execution thereof by the said [grantor,) is witnessed 
by A. B. of &c. ; and as to the execution thereof by the said (grantee) 
is witnessed by C. D. of &c.; and the said indenture is hereby required 
to be registered by the said {grantor or grantee,) As witness, his 
hand and seal, 

Signature and seal. 
Signed and sealed in the presence of , 

(A Witness to the Deed,) 
and 
G. M. H., of&c. 



FbRM OF MEMORIAL FOR AN INDORSED DEED (4) 

A MEMORIAL to be registered of an Indenture, dated the day 
, 18 (indorsed on an *indenture dated the / day of r#oA01 
, 18 , made between A. B. of &c., of the one part, and ^ -■ 



(1) [The office, it is coDsidered, is not entitled to require this. There are no 
words in the act which render it necessary that the witness to a grcmting partj 
shonld prove the deed and memorial. The latter is hj the act to be attested by 
two witnesseSi " one whereof to be one of the witnesses to the execution of such 
deed or conveyance." If therefore the witness saw it executed by any party, he 
is in a position to prove it. Whenever the legislature intended any particular 
party, such party is correctly mentioned, and there seems no warrant for the office 
adding to the act the words " by a grantor.*' It may be convenient that a deed 
should be proved by a witness to its execution by a party from whom the estate 
passes ; but the question is not one of convenience but of construction. In prac- 
tice the office does not insist upon having a witness to the grantor's execution to 
attest the memorial.] 

(2) [The form of oath administered is: "You swear that you saw this memo- 
rial signed and sealed, and the deed to which it refers duly executed by the par- 
ties thereto, whose execution you have attested."] 

(3^ [The memorial is to be on parchment, and formerly required a 10«. stamp ; 
but oy the stamp act, 1850, for every piece of vellum, parchment or paper upon 
which any memorial to be registered pursuant to any act of parliament, made or 
to be made for the public registering of deeds and conveyances in England or 
Ireland, shall be written, the stamp is 2<. 6</.] 

(4) [The substance of the above form, being one issued by the office, received 
the sanction of the Court of Queen's Bench in Reg. v. Registrars of Middlesex, (14 
Jur. 1001)]. 
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0. D. of &0., of the other part.) The indentare of which this is a 
memorial is made between the therein within-named C. D. of the one 
part, and {grantee) of &c., of the other part, and comprises all and 
singular the messuages or tenements and other hereditaments comprised 
in the therein within written indentare, with the appartenances, and 
which premises are in the therein within-written indenture described as 
follows, that is to taj {^parcels from ihcU deed ;) and the now memoria- 
lizing indentare, as to the execution thereof bj the said (jgrantor,) is 
witnessed by A. B. of &c., and as to the execution thereof by the said 
[grantee) is witnessed by G. D. of &o., and is hereby required to be 
registers by the said {grantor or grantee.) As WiTNESd his hand and 
seal, 

Signature and seai. 
Signed and sealed in the presence of 
{One of the Witnesses to the Deed,) 
and 
J. C. H., of &c. 



GEBTDTIOATS OF MORTGAGE BEING SATISFIED. 

To the Registrars of Deeds for the county of Middlesex. 

I (mortgagee) of &c., do hereby certify that {mortgagor) of &o., hath 
r-i^n^n-i V^^^ ^^^ Satisfied all sums of '*'money due and owing upon an 
L J indenture of mortgage dated , made between , a memo- 
rial whereof was registered on , in book , No. . [And I do 
hereby require an entry of such payment and satisfaction to be made in 
the registrars' book wherein the said mortgage is registered, pursuant 
to the act of padiament.] As witness my hand this day of 

Signature. 
Signed in the presence of us, who also saw ) 
payment and satisfaction made as above. J 
{^Two witnesses,) 



AFFIDAVIT VERIFYING MEMORIAL IN CASE OF WITNESSES* NON-ATTEND- 
ANCE. 

A. B. of &c. maketh oath and saith, that he this deponent was pre- 
sent and did see C. D. of &c. sign and seal the memorial aboye written, 
tor within written or hereunto annexed.] And this deponent saith, that 
le was present and did see the deed referred to in such memorial duly 
signed, sealed and delivered by L. M. party thereto. 

Sworn at ^ 

in the county of , 

this day of , 

Before me, 
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♦memorial of will. [*262] 

A memorial to be registered of the last will and testament of (tetta' 
tor,) late of ko.y deceased, bearing date , and whereby the said tes- 
tator gave (state gift,) which will was executed by the said testator in 
the presence of {tfntnesset^ names,) and the said will is hereby required 
to be registered by (devisee or legatee,) As witness his hand and 
seal.(l) 

Signed and sealed in the presence of (two witnssses,) 



MEMORIAL or A JUDGMENT. 



A memorial to be registered of A Judgment of Her Majesty's Court 
of [^Queen's Bench, Common Fleas or Exchequer of FUcu,'] as of Hilary 
Term, in the year of the reign of Queen Victoria, Boll No. , 

between (plaintiff) ^nd (defendant,) for £ , and costs , and 

which juagment was signed in the aoove cause on the day of 



la8t.(2) Dated the day of 



( Officer signing judgment.) 



♦ateidavit veriiting signature. [*263] 

A. B. of &c. maketh oath and saith, that he was present and did see 
, who is the Clerk of the Judgments of the Court of IQueen's 
Benchy Common Fleas or Exchequer of Fleas,'^ sign the above certifi- 
cate. 

(Deponent) 

Sworn in court this day of 

(1) [The prodaction of the probate seems by the terms of the act to be a stiffi- 
cient warrant to the registrar, whether the subject-matter of the gift be real or 
personal estate. It woold seem improper to register |?ro&a(ef as such, for they are 
only tvid^Me of the will.] 

(2) [The langaage of the Middlesex Act as to judgments would seem to apply 
only to judgments obtained by plaintifif and not to such as are giren for drfaid' 
ania. The address of the latter only is required, and the certificate of the judg- 
ment is to be on fheplami^i application. This does not necessarily exclude de- 
fendants from the act, who would probably be held bound to register judgments 
against plaintiff^, in order to affect a purchaser.] 
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ABEYANCE, 

inheritance not treated as in, where, 
101. 
ACKNOWLEDGMENT, 

of deeds by married women, 123. 
ADMINISTBATION, 

when Toid, 119. 
ADMITTANCE, 

requisite to perfect title to copy- 
holds, 155. 

of the tenant for life is that of the 
remainder-man, ibid. 
ADVOWSON, 

lies in grant 25. 

definition ot, 4. 

may be granted to nses, 190. 

grant of, during vacancy, 191. 

may take in a grant, subject to what, 
3. 
ANNUITY^ 

where it is the consideration of the 
conveyance, 169. 

apportionment of, 160. 

inrolment now abolished, ibid. 
APPOINTMENT, 

difference between, and a declara- 
tion of use, 204. 

is what, ibid. 

principal qualities o^ and emanating 
from what, ibid. 

double testatum in, redundant, 210. 

when an instrument is construed as 
an appointment, when as a con- 
veyance, 211. 

former advantage of, as a convey- 
ance, 205. 

judgments now affect estates ac- 
quired by, 206. 
APPORTIONMENT, 

of annuities, 160. 

of purchase money, desirable when, 
153. 



ASSETS, REAL, 
inaccuracy of considering an attend- 
ant term as, 94. 
ASSIGNS, 
limitation to, nugatory, where, 55, 

59. 
of a tenant for life, limitatian to, does 
not what, 55. 
ASSIGNEES, 
of bankrupt must give attested 

copies, where, 175. 
of an insolvent debtor. 178. 
must sell the prisoner's real estate, 
when and how, ibid. 
ASSIGNMENT, 
of an outstan(ung term to a trustee 
for the purchaser, effect of, 94. See 
Ttrms, 
condition may be annexed to, 247. 
ATTENDANT TERMS, 
act for abolishing, 96. ^ 
practical restoration of, by Doe d; 
Clay V. Jones, 97. 
ATTESTED COPIES, 

right to, and of what, 48. 
ATTORNMENT, 
to purchasers, formerly required, 
where, 1. 
AUCTION, 
fact of a sale by, should be recited, 
where, 104. 
AUTHORITY, 
naked, defined, 126. 
its particular characteristic, ibid. 

BANKRUPT, 

present mode of selling estate^ 
172. 

concurrence of, in sales, 174. 

may be ordered to join in convey- 
ance, ibid. 

generally made to covenant for tiUe, 
ibid. 
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BANKRUPTCY, 
act or commission of, not notice 
where, 96. 
BARON AND FEME, 
acknowledgment of deed by feme 
covert, 123. 
BARGAIN AND SALE, 
habendam of. See Habendum. 
by an executor, 129. 
BARGAIN AND SALE FOR A 
YEAR. See Lease and Release, 
wbo may be bargainors, 3, 4, 5 ; see 

also, 88. 
who may be grantees in, ibid, 
valuable consideration the essence 

of, 18. 
bnt may be nominal, ibid, 
accurate to use what operative words, 

ibid, 
parcels in, how described, 18, 19. 
may be for any other period, 20. 
habendum in, may be framed how, 

ibid. 
reddendum in, superfluous when, 

ibid, 
deed now essential to, 21. 

CESTUI QUE TRUST, 
whether covenants for the title by, 

can run with the land, 90. 
object of joining them in the bargain 
and sale for a year, 88. 
CHANCERY. See JEquUy. 
CODICIL, 

must be attested, how, 113. 
attestation of, alone establishes a 
will, when, ibid. 
COMMONS, 

lie in grant, except when, 24. 
PONSIDERATION, 
difference between a conveyance for 
a valuable consideration and a 
voluntary conveyance, 33. 
in money or money s worth, essential 

to a bar^in and sale, 18, 33. 
what considerations protect a con- 
vevance from a subsequent one to 
a future purchaser, 33. 
when the fact of a valuable conside- 
ration becomes immaterial, 34. 
nominal consideration omitted, when, 
115. 
And see Apportionment^ Purchase- 



CONTINGENT REMAINDERS, 
can now be transferred by release or 

grant, 15. 
in the survivor of two trustees, under 
what devise, 101. 
CONTRACT, 
raises wha^ 34. 



effect of a devise between the con- 
tract and conveyance, 35. 

effect of a sub-contract, 136. 
CONVERSION, 

effected by contract to sell, 35. 

effect on vendor's will, ibid. 

effected by contract to buy, 36. 
CONVEYANCES. 

original mode of conveyance, 1. 

to what purposes a lease and release 
are one conveyance, 2. 

what conveyances are void against 
purchasers for a valuable conside- 
ration, 33. 

consideration fails, effect of, when, 
159. 

under a decree, how settled^ 148. 

legislative enactments inducing 
changes in, 10. 

4 & 5 Vict. c. 21, lease for a year 
rendered unnecessary, 10. 

missing leases for a year, 11. 

7^8 Vict, c 76, nature and char- 
ter of this Real Property Aoiend- 
ment Act, 12. 

its repeal, ibid. 

8^9 Vict c 106, the substituted 
Real Property Act, ibid. 

its character and effect, 13. 

summary of changes, 16. 
COPYHOLDER, 

may surrender in court, how, 155. 
COPYHOLDS, 

surrender to the use of a will of, dis- 
pensed with, where, 150. And see 
Admittance^ Apportionment. Sur- 
render. 

as to right of devisee of testator who 
was not admitted, 150. 

fJBM^ilities of admittance by 4 & 5 
Vict. c. 35, p. 155. 
CORPORATION, 

whether t^ey can convey by lease 
and release, 4. 

how thev should convey, 5. 

cannot hold lands without license, 
167, 

word successors necessary in grants 
to, where, 169. 

may be a bargainee, ibid. 

proceedings oL how aathenticated, 
192. 
COVENANTS, 

heir not bound, unless mentioned, 
63. 

secus as to the executors and adminis- 
trators, ibid. 

on what the doctrine depends with 
respect to them, ibid. 

run with the land, when, 63. 

at laWf 64. 
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COVENANTS.— con<*nw«?. 

in equUt/j 92. 

between what parties, 75. 

by grantor, ibid. 

by grantee, 76. 

purchaser entitled to what, 65. 

covenant that the grantor is seised 
in fee, omitted in purchase deeds, 
why, 65. 

broken, when, 66. 

constmction of the covenant for 
qniet enjoyment, ibid. 

effect of the qualifying language of 
the first covenant 67. 

covenant for quiet enjoyment broken 
by, what, 68. 

effect of adding the word " default" 
to the covenant against incum- 
^ brances, 69. 

covenant for further assurance, 
binding on whom, 70. 

enables a purchaser to require what, 
71. 

an express stipulation in, whether 
necessary, for what, 72. 

whether covenants to run with the 
land must be entered into with 
the grantee of the common-law 
estate, 73. 

whether it is in any case necessary 
for ^is purpose to make the per- 
sons having the common law seisin 
parties, ibid. 

what covenants mortgagees and 
trustees are compellable to enter 
into, 90. 

whether a privity of estate is requi- 
site to enable covenants to run 
with the land, ibid. 

defeasance added to the covenant to 
produce deeds, 215. 

r^isons for being distinct from con- 
veyance, 216. 

restricted form of proviso for cesser, 
217. 

by mortgagee, objections to, 238. 
CREDITOR, 

enabled to sue out an elegUf by what, 
160. 



DEBTS, 
sales of realty by the court, for pay- 
ment of, 144. 
as to mortgages for that purpose, 
144. 
DECLARATION OF TRUST, 
when a term can become attendant 
by, 93. 
DEED, 
grant can only be by, 1. 



bargain and sale for a year must 
always be by, 21. 

usual to revert to the last purchase 
deed, when, 27. 

clause of deeds, 46. 

a writing sealed and delivered is, 53. 

deed indented may work estoppel, 7. 

executors may sell without, where, 
129. 

conveyance from commissioners of 

' a bankrupt must be by, 175. And 
See Covenant. 

required for what instruments, 22. 

passing with the legal estate, as to, 
48. 

practical suggestions, ibid. 

attested copies of, ibid. 
DEVISE, 

what words create a tenancy in com- 
mon in, 119. 

that the executors shall sell lands, 
exemplifies what, 126. 

by a married woman of a copyhold, 
150. 

to trustees, irregular devise to, refer- 
ring to survivorship for the fee 100. 

upon trust carries fee, when and when 
not, 102, 112. 

See Executory Devise, 
DISENTAILING ASSURANCES, 

provisions of act as to, 217. 

as to copvholds, 221. 

as to bankrupts, 222. 
DOWER, 

bar of, completelv attained, how, 54. 

by assignment or a term, 94. 

a mere right before assignment, 115. 

in tithes, 202. 

not out of an equitable interest, 60. 

i'oint tenancy not subject to, 60. 
imitations to bar, remarks on Mr. 
Sweet's observations as to the 
words '' in his lifetime," 56. 
ancient and modem bars to, 59, 60. 
Dower Act, 3 & 4 W. 4, c. 105, p. 61. 

EASEMENT, 

an incorporeal hereditament, 23. 
ECCLESIASTICAL CORPORA- 

TION. See Sole. 
EFFECTS, 

held in a will to apply to what, 69. 
ELEGIT, 

creditor enabled to sue out, by what 
means, 160. 
ENROLMENT, 

of annuities abolished, 160. 
EQUITY, 

doctrines of, with respect to con- 
tracts, 34. 

with respect to the vendor's lien, S8. 
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EQXJTTY-^conHnued. 

to errors in the description of par- 
cels, 43. 

to oatstanding terms, 93. 

to notice, 94. 

to sub-contracts, 136. 

to the application of purchase-money, 
141. 

to sales under the decree of a court 
of, 147. 

to cases in which the consideration 
&ils, 159. 
EQUITY OF REDEMPTION, 

identical with what, 198. 

should be conveyed, how, ibid. 

what covenant the purchaser of, 
must enter into, 199. 
ESTATE, 

an immediate, may be taken by 
strangers, 33, 50. 

release by way of enlarging of, 6. 

only a legal vested estate required, 
where, 21. 

clause of " all the estate," 46. 

effect of confirming a particular ten- 
ant's estate, 46. 

limitation of, in the habendum, 29. 

more commonly modified by what, 
50. 

effect of an equitable claimant ac- 
quiring the legal estate, 93. 

of insolvent debtor, 178. 

lay impropriators may have any es- 
tate m tithes, 202. 
ESTOPPEL, 

by recitals, 38. 

is worked by a release if by deed in- 
dented, 7. 
EXECUTORS AND ADMINISTRA- 
TORS, 

unnecessary, when, 20. 

may take as special occupant, when, 
58. 

are bound by covenant, when, 63* 

naked power in executors, 126. 
EXECUTORY DEVISE, 

what limitation is, 113, 135. 
EXECUTORY INTERESTS, 

can now be passed by release or 
ffrant, 15. 
EXTmOUISHMENT, 

release operates by way of, where, 
88. 

FEE, ESTATE IN, 
limitation to the heirs alone, suffi- 



cient to pass, 59. 
SfE 
Feme. 



FEME CO 



} pass, 
VERT. 



See Baron and 



FEOFFMENT, 
original mode of conveying, what, 1. 



definitions o^ 228. 

its leading feature, ibid. 

alterations causing its disuse, 229. 
FINE AND RECOVERY ABOLI- 
TION ACT, 217. 
FRANCHISE, 

an incorporeal hereditament, 23. 
FREEHOLD, 

by implication of law in the premises, 
30. 

cannot commence injuturo, 30. 

purchaser has immediate legal free- 
hold, where, 54. 

GRANT, 

remarks on the word, 23 et seq., 42. 

its prominent quality, ibid. 

what species of subject-matter are 
transferable by, ibid. 

contradistinguished from a feoff- 
ment, 228. 

HABENDUM, 

in bargain and sale for a year may be 
woraed how, 20. 

office of, what, 29 ei seq. 

void when, ibid. 

good when, ibid. 

countervail the premises, notwith- 
standing what, ibid. 

prevails when, on what principle, 
ibid. 

creates a freehold in futuro, and nulli- 
fies the conveyance, when, ibid. 

observations on, with reference to 
bargains and sales, &c., ibid. 

grantee ought to be named in, 49. 

comments on an observation of Mr. 
Preston, 50. 

not an essential clause, 191. 
HEIRS, 

extension of a release from purchase 
money to, unnecessary, when, 41. 

only word on which the law lays 
stress, where, 59. 

not bound by covenant, where, 63. 

may take as purchaser, 189. 

Inheritance Ad^ ibid. 
HEREDITAMENTS, 

what may be the subject of a lease 
and release, see Lease and ReUase. 

largest expression of what, 34. 

word hereaitament will include rec- 
tory, Ac, 182. 
HUSBAND.— See Baron and Feme. 

INFANT, 

legacies charged on realty not with- 
in 36 Geo. 3, p. 136. 

but embraced by Trustee Relief Acts, 
ibid. 
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INFANT— con^nuoi. 

trustee compellable to convey, how, 
183. 
INSOLVENT, 

sales by assignees of, 178. 
INTEREST, EXECUTORY, 

how transferred, 140. 
INTEREST, 

lawinl, what was, 80. 
what is, 81. 

JOINTTENANTS, 
leaning in favour of has ceased to 

119. 
whether reference to "executors" of, 
creates tenancy in common, 120. 
JUDGMENT, 
not noticed, when, 94. 

LAY IMPROPRIETORS, 
estates in tithes are alienable by, 

how, 202. 
LEASE AND RELEASE, 
orinn of, 2. 
with relation to the bargain and sale 

for a year, see Bargain and Sale, 
lease for a year no way resembles 

what, 3. 
conclusions from the present nature 

of the bargain and sale, 3. 
with respect to the parties, 3. 
who may be bargainors, 3. 
who may be grantees in, 3, 4. 
the only pecmiar disqualification of 

a grantee, what, 4. 
whe&er corporations can convey by, 

see Corporation, 
tenants in tail and tenants for life 

may, 5. 
whtU may be conveyed by, 5. 
any incorporeal hereditament in esse^ 

6. 
proper to convey reversions and 

vested remainders by, 6. 
contingent and executory interests 

not transferable by, 6. 
release by way of, what, 6. 
denomination of, supposes what, 7. 
it requires words oi limitation in 

order to what, 7. 
works of itself no estoppel, 7. And 

see Estoppel, 
b innocent in its operation, 8. 
in which it agrees with what assu- 
rances, 9. 
how it may acquire a tortious opera- 
tion, 9. 
whether there can be a resulting use 

on, 9, 10. 
number of ordinary parties, 32. 
arrangement of them, 31. 



deed, with the word release only, 

may operate as a grant, 41. 
is proper for the transfer of an 

equity of redemption, when, 240. 
may be contained in what, the same 

deed, 19, 154. 
LEASEHOLDS, 
difficulties in titles to, 231. 
lease of several houses should be 

distinct as to covenants, 234. 
mortgage of, should be by under- 
lease, ibid, 
restraint of trade on assignment of, 

246. 
clause of re-entry, to whom reserved, 

247. 
LEGACIES, 

are incumbrances, where, 141. 
LEGAL ESTATE, 
person having, must make the bar- 
gain and sale for a year, 88. 
continuance of, is a consequence of 

what, where, 83. 
term in the trustee is, where, 94. 
acquisition of, without an equality of 

equity, ibid, 
of tne trustee possesses the same 

legal properties as what, 103. 
LIMITATION, 
words of, requisite where, 46, 59; 

where not, 55. 
of estate, general observations with 

respect to, 29. 
in the habendum, when valid, when 

void. See Habendum, 
on what words of, the law lays stress, 

59. 
subsequent to a fee allowed under 

what doctrines, 65. 

MARRIED WOMEN, 

alienation by, how effected, 122. 
MERGER, 
of the equitable interest of a term, 

effect of, where, 93. 
equitable merger complete, when, 

94. 
qualified of legal estates where, ibid, 
general principle on which the doc- 
trine aepenas, 106, 
remarks on, ibid. • 
MONEY, 

" sterling," meaning of, 37. 

what release of, not conclusive in 

equity, 38. 
purchaser a trustee of for the vendor, 

where, ibid, 
of the vendor's lien, 39, 40. 
where the receipt in the body of the 

conveyance does not estop at law, 

40. 
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MONET— con^ntietZ. 

purchaser is bound to see to the ap- 
plication of) where, 102, 108. 

the payment of, with respect to sales 
under the ftuthority of eourts of 
equity, 146. 
MORTGAGE, 

when equitable only, whetk^ pre- 
vailed against by vendor's lien, 40. 

mortgagor should join in transfer of, 
82. 

tacking, when prevented, ibid. 

equity of redemption, snggestionfl in 
purchasing. 82. « 

mortgagee obliged to enter into what 
covenant, 90. 

may make good title under power of 
sale, 153. 

equity of redemption, suggestion on 
purchase of, ibid. 

NOTICE. See Judgment 
of the nonpayment of purchase- 
money, 38. 
implied when, ibid, 
doctrine of, with reference to the as- 
signment of terms, 94. 
what constitutes notice, 95. 

PARCELS, 
how described in the bargain and 

sale for a year, 18, 
in conveyances in fee introduced 

where^ 43. 
things intended to be conveyed 

should be mentioned, how, 44. 
effect of the words '' more or less,** 

44. 
'error in, when corrected, 43. 
PARTIES, 

to a deed, arrangement c^, 31. 
PERPETUITY, 

uses and devises allow of limitations 

subsequent to the fee, provided 

what, 65. 
POSSESSION, 
actual, is not conferred by the Sta- 
, tute of Uses, 21. 
POWER, 
general, 51. 
almost invariably inserted in what 

conveyances, ibid, 
is perfectly unlimited, and confers 

what, ibid, s. 1. 
is transferable, s. 2, p. 52. 
on the bankruptcy of the donee may 

be executed by the assignees, 52. 
what is requisite to enable the donee 

to limit a rent-chai^, ibid, 
of revocation, may be reserved, how, 

ibid. 



extension of it to devises is supers 
fluous, 53. 

its precautionary requisitions are 
imposed ex arbiirio, 54. 

equity will relieve aeainst the de- 
fective execution o^ where, ibid. 

would be void where, 55. 

what has been held evidence of an 
intention to execute, 210. 

is not extinguished by what, 176. 

when a will may be an exercise o£ 
132. 

as to personalty, ibid. 

as to realty, ibid. 

alteration by Wills Act, 134. 
POWER TO SELL, 

when executors take, if the donee 
be not unnamed, 127. 

in a mortgage, validity of, 153. 
PREMISES^OP A DEED, 

an estate of inheritance is effectively 
created in, where, 29 et seq. 

where the estate created by is 
merged, ibid. 

where countervailed by the haben- 
dum, ibid. 

where the estate in, is well created 
notvnthstanding what, ibid. 
PRESENTATION, NEXT. 

sale of, when simony, 191. 
PRESUMPTION, 

doctrine of, with respect to terms. — 
See Ihrm. 
PRIVITY OF ESTATE, 

whether necessary to enable cove- 
nants to run with the land, 91. 
PROTECTOk 

provisions ot Act as to. 219. 
PURCHASER.— See Jfoney. 

subsequent conveyance to, subverts 
what, 33. 

vendor has what equity against, 

with respect to the mode of barring 
his wife's dower, 54. 

to what covenants entitied, 66. 

with respect to the doctrine of oat- 
standing terms, 93. 

obliged to look to the application of 
his money when, 102, 108. 

under the authority of courts of 
equity, 146. 

is not made to indemnify the vendor 
when, 165. 
PURCHASE MONEY, 

obligation to see to the application 
of; 108. 

as to personal estate, ibid. 

as to real estate, 109. 

RECEIPT.— See p. 38. 
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RECITALS, 
object of them. 27. 
not neoessftry Dttt ex}>edient. ibid, 
relation of the doctrines ot equity 

to, 28. 
how several distinct titles shonld be 

recited, 79. 
what are termed consequential, 84. 
of the probate of a will, 103. 
of the creation and devolution of a 

term, 105. 
object of recitii^ the last purchase 

deed, 27. 
of chancery proceedings, 148. 
estoppel bj, 38. 
RECOVERY, 

Fine and Abolition Act, 217. 
REGISTRY OP DEEDS, 
Provisions of Act for, in Middlesex, 

252. 
as to Yorkshire, 256. 
generaUy, 257. 
particulars required by registry 

office, 258. 
RELEASE. See Lease and Release, 
extension of, to the heirs of the re- 
leasee, where, unnecessary, 41. 
operates by way of extinguishment 

where, 116. 
REMAINDER. See CafOingeM Ee^ 

tnainder. 
vested remainder may be conveyed, 

6. 
contingent, abolition of, 15. 
restoration of, ibid, 
transfer of^ ibid, 
will pass under a conveyance of the 

lands, 46. 
lies in grant, 24. 
RENTCHARGE, 
per auter vie, right of executors to, 

59. 
RENTS DE NOVO, 
a peculiarity of, 24. 
RESULTING USE, 
whether there can be on a lease and 

release, 8, 9. 
REVERSION, 
may be conveyed by lease and re- 
lease, 6, 
will pass under a conveyance of the 

lands, 46. 
prudent to grant, how, 192. 
lies in grant, 24. 
RIGHT, 
release of, operates how, 116. 

SALE, 
devise in trust for, carries the fee, 

102. 
trustees could not execute when, 103. 



effect of a contract for, by one who 
is himself a contractee, 136. 
See Cansideroithnj CofUrad, 
SEIGNORIES, 

incorporeal hereditaments, 24. 
SEISIN, 
recital of, 99. 

of testator, what is a material state- 
ment with respect to, ibid. 
SIMONY, 
sale of Uie next presentation is, when 
191. 
SOLE CORPORATION, 
inheritance cannot be conveyed to, 

by what assurance, 4. 
effect of grantee^s taking in his 
natural capacity, ibid. 
SPECIAL OCCUPANT. See Occu- 

pant 
STAMPS, 
of deeds, 11, 14, 153. 
observations on, ibid. 
STATUTES, 

3 & 4 W. 4, c. 74, Fines and Reco- 

Yetj Abolition, 217. 
c. 105, dower, 61. 
c. 106, inheritance, 189. 
1 Vict., c. 26, Wills, 99, 100, 102, 
134. 

4 & 5 Vict., c. 21, Lease per Annum, 
Abolition, 10. 

7 4 8 Vict, c 76, Real Property, 
repealed, 12. 

8 & 9 Vict, c. 106, Real Property 

(existing,) 12. 
c. 112, Attendant Terms, 96. 
STERLING, 

meaning of, 37. 
SURRENDER OF A TERM, 
words of assignment are added to, 
when, 107; and see Terms. 
SURRENDER OF COPYHOLDS, 
devisee is in by, 150. 
is dispensed with, where, ibid, 
great advantage of accompanying by 
what, 156. 



TAIL See Recovery, 
TENANCY IN COMMON, 

made in a will by the word equally, 
109. 
TENANT RIGHT OF RENEWAL, 

186 
TENANTS IN COMMON, 

whether reference to executors of 
persons, creates, 120. 
TERM, 

outstanding, 93. 

doctrine ot^ examined, 93. 

result of the attendancy of, ibid* 
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TERMr-^oanHnued. 

not attendant where there is no 
equitable merffer, ibid. 

inheritance on which it attends real 
assets, 94. 

term itself is personal assets, when, 
ibid. 

trust of, when attendant, most be 
devised, how, ibid. 

ntility of the doctrine of, 94. 

is at law a term in gross, 94. 

doctrine of equitj with respect to, 
ibid. 

advisable to relj on its protection 
where, ibid. 

doctrine of presumption with refer- 
ence to the surrender, ibid. 

with reference to merger, 106. 
TITHES, 

are an incorporeal hereditament, 24. 

estates inalienable by lay impropria- 
tors, how, 202. 

are of what, in grants of api>ropriated 
benefices by the crown, ibid. 

should be paid to whom, ibid. 

lay impropriators may have any 
estate in, ibid. 

are comprehended by what statute, 
ibid. 
TITLE DEEDS. See Covenant, 

Deeds. 
TRUSTS, 

of a term, declaration o^ 93. 

words upon such trusts added inac- 
curately, where, 51. 

trust of a term. See Term, 

for sale with refereuce to the time at 
which it may be executed, 103. 
TRUSTEE, 

what covenant he enters into, 90, 249. 

surviving takes contingent remain- 
der in fee, where, 101. 

takes what estate, where, 113. 

sub vendor becomes when, 136. 

Trustee Act, 1850, p. 183. 

VOLUNTARY CONVEYANCE. 
See Consideration, Conveyance, 

USE, 
doctrine of, with reference to bar- 
gains and sales, 4, 5. 



an effect of incapacity to stand seised 
to, 4. 

how far the words of the statute 
extend to corporations, ibid. 

whether tenant in tail can stand 
seised to, 5. 

seisin to uses becomes what, 12. ^ 

an effect of the general introduction 
of releases to uses, 46. 

habendum is itself the future limi- 
tation of when, 29. 

in what cases the estate is modified 
by a declaration of, 49. 

to bar dower, 54. 

application of the statuto^to what 
limitation, 55; see also 206. 

whether ever necessary to make the 
grantee to, a party to a subse- 
quent conveyence, 74. 

effect of the words equally to be 
divided in a conveyance to, 119. 

is raised by the execution of a power 
in a conveyance to, 210. 

WARRANT OF ATTORNEY, 
general practice with respect to, 160. 
as to execution of, genmlly, 161. 
filing of, 161. 
WARRANTY, 
enabled the vendor to retain the 

muniments, 46. 
was not involved in the expression 

reasonable assurance, where, 72. 
abolished, 47. 
WILL, 
effect of the express mention o^ in 

the creation of a power, 53. 
extension of the power to, is what, 

ibid, 
correct mode of recitiug the proof of^ 

103, 
what words make a tenancy in com- 
mon in, 109. 
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term, created by the bargain and 
sale to ground a release, 20. 
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PREFACE. 



I HAYS been led to the compiling of the present Work mainly for two 
reasons. Firstly, at a time when the Inns of Court in this country are 
seriously occupied in devising some system of improring the educational 
qualifications of aspirants to Forensic Honours, as well as to the Status 
or Degree of Barrister-at-Law, it has occurred to me that a short His- 
tory or Outline, showing what is required of Students in France, the 
Course of Studies to be pursued, and the general ordeal to bo gone 
through in that country, previously to the obtaining the title and privi- 
leges of an Advocate, would be most opportune. 

It will be readily conceded by every reasonable mind that there is 
much room for improvement in England in the studies of the legal tyro. 
We have only to contrast the state of things existing in this respect in 
the Universities of Holland, Germany, and France, and we shall at once 
be astonished and even surprised to imagine how we as a body (supposed 
to be learned) can have remained so long contented with a system which 
offers no guarantee for the privileges it bestows, and where fortune and 
family too often ^usurp the place of talent and learning I Such r ^ • n 
18 not the case, however, in the countries I have above men- ^ -I 
tioned. There, no distinction, rank, or privilege is to be obtained by 
the legal aspirant, but by long and arduous study ; and whatever position 
the Student holds, or may afterwards hold, whatever may be the ultimate 
title affixed to his name, he owes it entirely to his own merit, and may 
fearlessly assert that he has fully earned it. 

Now I am led to believe, from various circumstances, that although 
we are such near neighbours with the French nation, and although 
the intercourse between England and France is very great and 
friendly, the subject which at present engages our attention is but 
very imperfectly understood in our country, if indeed it be under- 
stood at all. I trust, therefore, the giving a short sketch of the require- 
ments of the University of France with respect to the Faculty of Law, 
will not be considered as out of time and place at the present juncture, 
and that I may not be thought presumptuous in my desire to offer such 
information as may throw some light on this important matter, my only 
aim being, to render assistance in an unpretending manner at a moment 
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when we ourselves are contemplatiDg Legal Edacational Improvement; 
for^ to oarry out our purpose with effect, it would seem desirable that 
we should consult the system of other countries, in order to see if we 
cannot find anything suitable to us and to our ideas, and which might 
be suitably applied to our new system. 

|. ^ .. ^ I trust, also, I may be found correct and accurate *in my 
L -I observations as fiir as they extend ; indeed I doubt not such will 
be the case, for, as to part of my information on the system of Legal 
Education in France, I am greatly indebted to the Secretary of the 
Faculty of Law in Paris, by whom I have been most graciously received 
on the matter, and as to the rest, to books of reference suggested to me 
by that gentleman to bear me on my way. 

Secondly, with reference to the French bar, as my other reason above 
alluded to. This is certainly a most interesting subject for the conside- 
ration of the Members of the Bar in this country ; yet I feel justified in 
asserting that there is no body of men in France so little appreciated in 
England, as the French Advocate. That such should be the case with 
the public at large might not be thought an extraordinary circumstance ; 
but when we consider that the remark more especially applies to die 
Members of our own Bar, it is certainly a matter of great surprise and 
much to be regretted. Let us contrast other bodies of men, other noble 
and honourable professions, and let us see what is the state of things in 
respect to theo. Will it be said in the age in which we live that the 
English Soldier does not know his French comrade in arms, and tho- 
roughly appreciate his skill, intrepidity and heroism } and does he not, 
in consequence thereof, honour and respect him ? Will not the same 
question equally apply to the British Sailor ? Has he not found out, 
and does he not honour and respect, the good sterling qualities which he 
P« ...^ has discovered in his professional brother, the French ^Sailor ? 
I- -I And are not these sentiments reciprocated by the men of both 
nations ? If such were doubted to be the case, if a convincing proof 
were wanting, the solution of the matter would be of no very great diffi- 
culty ; it were only necessary to consult the parties themselves, and it 
would instantly be placed far, far beyond all manner of doubt or denial ! 
Again, what is the opinion entertained by gentlemen of the Medical 
Profession in England with respect to the Practitioners and the Medical 
Schook of France ? Will it be said that the French Physician is not 
known and appreciated as he deserves to be by his professional brother in 
England ? He would be a bold man indeed who would venture an answer 
in the affirmative, for proofe are not wanting to show in the clearest 
possible manner and beyond all doubt^ that the French Physician and 
Surgeon are both well known to their kindred in this country, and are 
looked up to and appreciated by them in proportion to their deserts, and 
to the high position which the French School of Medicine has justly 
obtained in the estimation of the known world. 

I therefore say again, it is a matter of great surprise and regret that 
the French Advocate should be ignored by his professional brethren in 
England. There may perhaps be a few Members of our Bar who are 
not totally unacquainted with the Bar as it exists in France at the pre- 
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sent moment, but I doubt whether their knowledge on the subject 
extends much beyond the sphere of generalities ; at all events, of this I 
am fiilly convinced, that they form so small a portion of *the large r 41^ -i 
family to which they belong, that they may be fairly looked L J 
upon as the exception to the general rule, and justify me in asserting 
that the English Bar, as a body, know nothing about, and appreciate 
still less, those gentlemen who hold the same professional position in 
France, as they themselves do in England. 

I would here b^ permitted to give an example by way of eluci- 
dation of what I have just said, and to show at the same time how 
far people may be led into error by others, who take their own impres- 
sions for authority in speaking of matters with which they are unac- 
quainted, or, in other words, where presumption usurps the seat of 
knowledge. 

Now it is well known to all those who have visited the Palace of 
Justice in Paris, that there is a large Hall or Chamber in which some of 
the Courts are situate, answering in some respects to our Westminster 
Hall, and called in French La Salle de$ Pas perdus. It will perhaps 
have been observed by attentive visitors, that there is a certain number 
of black boxes or desks distributed here and throughout this Hall, 
behind each of which a man is seated, with an extra chair or two by his 
side for the accommodation of the public. 

In France, there are several species of industry which are carried on, 
and by which a decent living may be procured, which are totally 
unknown or practised in this country, and of this description is the 
calling eiercised by the men in question. They are known to the public 
as public writers, Ecrivaim Publics; and their business b to write let- 
ters, petitions, &c., *for those persons who cannot do so them- r « -i 
selves, for which the trifling sum of a franc or two is paid hj ^ ^ 
way of remuneration, according to the nature or length of their work. 
They sometimes also translate (not officially) and correspond in Foreign 
Languages, and form a very useful class of persons for those who do not 
enjoy the blessings of education. They are authorized to have their 
seats in the Salle des Pas perdus, in consideration of their good charac- 
ter, as also for the sake of public convenience, it being a common centre 
of business, and necessarily drawing together large numbers of people. 

I recollect, not long ago, hearing a gentleman Hearned in the law) 
publicly make the following erroneous and unjustifiable assertion with 
respect to the Members of the French Bar. He stated that,^ being on a 
visit to Paris, his curiosity naturally led him to the Palace of Justice, 
that is to the Courts, where he saw the French Barristers sitting in the 
Hall behind a black desk, evidently touting for business. He expressed 
himself much disgusted (as well he might be) at such a state of things, 
and clearly entertained a most contemptible idea of the French Bar, as 
well as of everything connected with it. This gentleman was most 
attentively listened to by his professional brethren around, by whom his 
ready assertion was as readily received, and no doubt believed ; and 
necessarily produced that effect which it was intended to convey, in the 
minds of his hearers ! 



Digitized by 



Google 



viii JONES ON THE FRENCH BAR. 

r itt ' -% Here, then, is an instance of the great danger of discoursing on a 
I- J matter with which one is totally '^'unaoqaainted. This gentleman 
had simply confounded an ignoble class of men, a class only known to the 
world as Public Scribes, with an honourable, highly educated, distin- 
guished body, which can boast of having for its associates such men as 
Berryer, Chaix-d'Est-Ange, PaiUet, Billault, Bethmont, Baroche, and 
many others of like distinction and social standing I He had merely 
confounded the Public Scribe with the Lawyer, the Juriconsult, the 
Advocate, the Orator, the Statesman I and in his error it is to be feared 
he was believed, that he led others astray, that he made converts I 

It was then for the first time that I saw the opportunity, I might say 
the necessity, for some work on the French Bar, in order to destroy 
such erroneous ideas, and to give the French Advocate that position in 
the eyes of his professional brethren in England which he in every 
respect deserves ; it was then for the first time I thought, that if nobody 
else did undertake a work of that description, I would, according to the 
best of my humble ability ; and I only regret one thing, — ^but that I do 
regret with all sincerity, — which is, that the task of vindication has not 
fallen into abler hands than mine. The example above given is not the 
only one which I could cite of erroneous views on the Dignity of the 
French Bar, but it certainly is of a more serious nature than any others 
which have come under my observation. 

I have also thought the present moment for such a work the more 
seasonable, as the entente cordiale now so happily existing between Great 
|. ^ .. ^ Britain and France '*'is at its apogee ; it therefore becomes us as 
L -la nation to know our neighbours better, and every part of the 
nation to become better acquainted with those holding a correlative 
position in the other country. It is quite obvious that the more people 
know of each other's respective good qualities, the greater the intimacy 
becomes, which again begets a stronger degree of confidence, friendship, 
and mutual respect, and consequently the more difficult it becomes to 
sever those ties which such a happy state of things produces ; a state of 
things so necessary for the happiness and repose of mankind, which now 
exists between Great Britain and her former rival and foe, and which it 
is to be hoped will be lasting, for the sake of humanity and civilization. 
To such a noble end should all our energies be directed. 

In treating that part of my Work which relates to the History of the 
French Bar, my information has principally been derived from two 
sources. First, from personal intercourse with many distinguished Ad- 
vocates of the Paris Bar, with whose friendship I have been honoured 
during a residence of many years in that capital, and which has afforded 
mo an opportunity of stuciying the men in connection with their profes- 
sion, 80 as to enable me to speak on my subject with some degree of 
assurance and certainty ; and secondly, from an official work published 
on the matter by M. Mollot, and other competent authorities. 

In conclusion, I think I may say that when I have fully shown what 
P^ ... ^ are the preliminary studies required *by the University of France 
L -I of a young man in $tcUu pupiUariy and then what is required of 
him as an Advocate with regard to the etiquette and Dignity of his 
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Order (if be would not incur the disgrace and dishonour of being struck 
off or erased from the Table^) I shall have shown quite sufficient to 
satisfy any impartial mind that upon the whole, whether we consider 
his Dignity^ or his Learning, or both, the French Advocate can bear a 
comparison with the Advocate of any nation in the world, and may truly 
consider himself as being haud ulU secundus. 

ROBERT JONES. 

4 King's Bench Walk, Inner Temple, 1855. 



POST SCRIPTUM. 



The compiling of the present Work has not been unattended with 
difficulty. A great portion of my text being derived from French 
sources, I have had to contend with the two languages. I have some- 
times felt afraid to depart too far from a literal translation, lest by so 
doing I might disturb the sense ; on the other hand, I have ever been 
alive to the inconvenience of keeping too close to the French, lest I 
might give too strong a foreign taint to my own language. But when- 
ever I have found the difficulty too *powerful to be surmounted r « • -i 
I have not hesitated to adopt the latter alternative as the least of I- J 
two evils, that is to say, I have preferred keeping close to the French 
text to distorting the sense by giving a translation too general. Those 
who have ever attempted such a work, are fully aware of all its difficul- 
ties, and will therefore readily pardon all short-comings in this respect ; 
those who are not so, will, I trust, extend to me their kind indulgence 
in favour of my motives, and believe me when I assure them, that it is 
a far more difficult thing to translate than to compose in one's own native 
tongue. 

I have thought it necessary to commence my Work with an Analytical 
Notice of the French Courts of Law, their Officers and Practitioners ; 
first, because the Judicial System of France is so different from our own, 
and consequently little known to English Lawyers ; and secondly, as 
being necessary to the better understanding of what follows. I have 
also prefixed the present French Constitution, as well as the Laws 
establishing and regulating the Imperial Dignity, by way of Introduc- 
tion to the whole. 

R. J. 
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THE FRENCH CONSTITUTION, AND THE LAWS ESTABLISHING AND 
REGULATING THE IMPERIAL DIGNITY. 

SECTION L 

THE FRKNOH CONSTITUTION. 
(I4th of January^ 1852. — Promulgated the 22nd of the same Month.) 



LOTTIS-KAPOLBON; PRESIDENT OF THE REPUBLIC IN THE NAME OF THE FRENCH 

PEOPLE. 

FRINOHBIEN) 

When in my Proclamation of the 2Dd of Deoemberi T loyally expressed 
to you what were, according to my ideas^ the yital conditions of Power 
in France^ I had not the pretension^ so common now-a-dayS; to sabstitut-e 
a personal theory for the experience of ages. On the contrary, I have 
sought in the past the best examples to follow, who are the men who 
have given them, and what has been their result. 

I have therefore thought it logical to prefer the precepts of genius to 
the specious doctrines of men of abstract ideas. I have taken as my 
model those Political Institutions which already, at the commencement 
of the present century, and under similar circumstances, strengthened 
Society, which had been shattered, and raised France to a high degree 
of prosperity and grandeur. I have taken for model, Institutions which, 
instead of disappearing at the first breath of popular agitation, were only 
overthrown by the coalition of all Europe against us. 

*In a word, I said to myself, since France has been regulated p^ .^ 
for the last fifty years by the Administrative, Military, Judicial, >- J 
Religious and Financial System of the Consulate and the Empire, why 
should we not adopt the Political Institutions of that period also ? 
Created by the same idea, they must necessarily carry with them the 
same character of nationality and practical utility. 

And, indeed, it is essential to observe, as I stated in my proclamation, 
our present Society is nothing else, than France regulated by the Bevo- 
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lutioD of 1789, and organized by the Emperor ; there remains nothing 
of the ancient order of things bat great souvenirs and great benefits. 
Everything that existed at that time was destroyed by the Bevolutiony 
and everything which has been organized since the Revolution, and which 
at present exists, is the work of Napoleon. 

We have no longer the Provinces, or the States, the Parliaments, the 
Intendants, the Farmers-General, or different Customs, Feudal Rights, 
or Privileged Classes in the exclusive possession of the Civil and Mili- 
tary Offices, or the different Religious Jurisdictions. The Revolution 
applied a radical reform to all these things which were incompatible with 
each other, but it founded nothing definitive in their places. The First 
Consul alone re-established Unity, Hierarchy, and the true principles of 
G-overnment which are still in existence ; for instance, the Adminbtra- 
tion of France confided to the Prefects, sub-Prefects, and .the Mayors, 
which substituted Unity in the place of Directorial Commissions ; the 
decision of local affairs confided to the different Local Councils, from the 
Commune to the Department ; the Magistracy strengthened by the irre- 
moveability of the Judges, by the Hierarchy of the Tribunals ; justice 
rendered more easy by the Delimitation of Attributes, from the Justice 
of Peace to the Court of Cassation; all this is still in full force and 
vigour. So also our admirable Financial System, the Bank of France, 
the Establishment of the Budgets, the Court of Accounts, the Organiza- 
tion of the Police, and our Military Regulations date from the same 
epoch. For the last fifty years the Code Napoleon has regulated the 
interests of the people between one another, and the Concordat still regu- 
lates the connection of Church and State. 

Finally, the greater part of the measures which concern the progress 
of Industry, Commerce, Letters, Science, and Arts, from the Regulations 
P^ ..^ of the National Theatre to those of the Listitute, from *^e Insti- 
L J tution of the Frturhommes^ to the creation of the Legion of 
Honour, were established by decrees of that period. We may therefore 
assert, that the framework of our social system is the work of the Empe- 
ror, that it has survived his fall and three successive Revolutions. Why 
then should not Political Institutions of the same origin have the same 
chances of duration ? My conviction had long been formed, and it was 
on that account that I submitted to your judgment the principal bases 
of a Constitution borrowed from that of the year YIII. Approved of 
by you, they are about to become the foundation of our Political Consti- 
tution. 

Let us now just examine the spirit of them. 

In our country, monarchical for Upwards of eight hundred years, the 
Central Power has always gone on increasing. Royalty extinguished 
the great Yassals ; the Revolutions themselves caused the obstacles which 
were opposed to the rapid and uniform exercise of authority, to dis- 
appear. In this country of centralization, Public Opinion has always 
attributed everything to the Head of the Government, whether good or 
evil. Therefore, the placing at the head of a Charter that the Head of 

' See Part. I. p. 39. 
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the Nation is irrespoDsible, is to belie public sentiment, is to wish to 
establish a fiction which three times has vanished away under the thun- 
der of Revolutions. 

The present constitutioo, on the contrary, proclaims, that the Chief 
whom you have elected is responsible towards you ; that he has always 
the right of appealing to your sovereign judgment, so that under serious 
circumstances you may either continue or withdraw your trust and con- 
fidence from him. Being responsible, his action must be free and un- 
fettered; hence the necessity of his having Ministers as the honoured 
and powerful auxiliaries of his ideas, but who will no longer form a 
Council composed of members jointly responsible, a daily obstacle to the 
particular impulsion of the Head of the State, the expression of politics 
emanating ^m the Chambers, and on that very account exposed to those 
frequent changes which effectually prevent all kind of result, all appli- 
cation of a regular system. 

Nevertheless, the higher a man is placed, the more he is independent, 
the greater the degree of confidence reposed in him by the people, the 
more has he need of enlightened and conscientious counsel. Hence the 
necessity for a Council of State, henceforward *the real Counsel ^^ ... ^ 
of the Government, the first wheel in our new organization, an 1- J 

Assembly of practical men elaborating projects of law in Special Com* 
missions, discussing them afterwards with closed doors, without oratori- 
cal ostentation in the General Assembly, and finally presenting them for 
acceptation to the Legislative Corps. Thus the Governing Power is free 
in its movements, enlightened in its march. 

Let us now see what will be the control exercised by the Assemblies. 

One Chamber, which takes the title of Legislative Corps, votes the 
Laws and the Taxes. It is elected by Universal SuflFrage and without 
Scrutiny of the Ballot. The people choosing each candidate separately, 
can the more easily appreciate their merit. The Chamber will no longer 
be composed of more than about two hundred and sixty Members ; this 
is a first guarantee towards calm in its deliberations, for we have too 
often seen in the Assemblies the mobility and ardour of the passions in- 
crease by reason of the number. The report of the proceedings for the 
information of the nation will no longer, as formerly, be abandoned to 
the party spirit of every Public Journal; an Official Publication pre- 
pared bv the care of the President of the Chamber will be the only one 
permitted. 

The Legislative Corps freely discusses the> Law, adopts, or rejects it ; 
but it cannot unexpectedly introduce any of those amendments which 
often disarrange the whole economy of a system, or the principle of the 
original Bill ; still less can it take the Parliamentary initiate which for- 
merly was the source of such great abuse, by allowing each Deputy to 
substitute himself on all occasions in the place of Government, and to 
present Bills which had never been studied or properly considered. The 
Chamber being no longer in the presence of the Ministers, and the Bills 
being supported by the Orators of the Council of State, no time will be 
lost in vain interpellations, frivolous accusations, impassioned struggles, 
the only motive for which was to overthrow the Ministers in order to 
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get their places. Thus, then, the deliberations of the Legislative Corps 
will be independent; bnt the causes of sterile agitation will have been 
suppressed, the proper length of time will be given to the modifications 
of the law, and the Bepresentatives of the Nation will perform their 
serions duties maturely. 

P^ . ^ '''Another Assembly takes the name of T?ie Senate, It will 
^ -I be composed of those elements which in all Countries create 
legitimate inflaenoe; illustrious names, fortune, talent, and services 
rendered. 

The Senate will not be, like the Chamber of Peers, the pale reflection 
of the Chamber of Deputies, repeating, with a few days' interval, the 
same discussions in another key. It is the depository of the Funda- 
mental Pact and of the liberties compatible with the Constitution ; and 
it is solely on account of the great principles upon which our Society 
reposes, that it examines all the Laws and proposes new ones to the 
Executive Power. It intervenes to solve any serious difficulty which 
may arise during the absence of the Legislative Corps, or to explain the 
text of the Constitution, and to insure everything that is necessary to 
its progress. It possesses the right of annulling all arbitrary and illegal 
acts; and thus, enjoying the consideration which belongs to a body 
exclusively occupied in the examination of matters of great interest, and 
the application of great principles, it exercises in the State the indepen- 
dent, salutary, and conservative part of the ancient Parliaments. 

The Senate will not be, like the Chamber of Peers, transformed into 
a Court of Justice ; it will preserve its character of Supreme Moderator; 
for unpopularity is sure to attach to political bodies, when once the 
Sanctuary of the Legislator becomes a Criminal Tribunal. The impartia- 
lity of the Judge is too often called into question, and he loses his prettige 
in public opinion, which sometimes even goes so far as to accuse him of 
being an instrument of passion or hatred. A High Court of Justice^ 
chosen among the high Magistracy, having for its Jury the Members of 
the Councils-General of the whole of France, will alone repress all 
attempts against the Chief of the State or the Public Safety. 

The Emperor said to the Council of State : « A Constitution t$ the 
work of time; too much room cannot he left for amdiorationi," There- 
fore the present Constitution has only fixed that which it was impossible 
to leave in an uncertain state. It has not confined the destinies of a 
great people in an impenetrable circle ; it has left a large margin for 
changes, so that other meaps of safety may be found in critical moments, 
than the disastrous expedient of Revolutions. The Senate may, in 
P ^ ^ concert with the Government, ^modify anything which is not 
1- -I fundamental in the Constitution ; but such modifi^tions as apply 
to the primitive bases sanctioned by your suffrages, these cannot become 
definitive until they have received your ratification. Thus the people 
always remain masters of their destiny ; nothing fundamental can be 
done contrary to their will. 

Such are the ideas, such are the principles of which you have autho- 

1 See infra, Part I., title High Goart of Jastice, p. 35. 
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rised me to make the application. May this ConstitatioD give oar 
couDtry days of calm and prosperity I May it prevent the return of 
those intestine struggles where victory, however legitimate it may be, is 
always dearly pnrohased I May the sanction you have given my efforts 
be blessed by Heaven I Thns peace will be assured at home and abroad, 
my vows will be complete, my mission accomplished ! 



CONSTITUTION. 



Made in pursuance of the Potoers ddegcUed hy the French People to Louis- 
Napoleon Bonaparte^ hy the vote of the 21«< and 22nd of Decemberf 
1851. 

The President of the Republic, 

Considering that the French people has been called on to pronounce 
upon the following Resolution :— > 

« The people is desirous of a continuance of the authority of Louis- 
Napoleon Bonaparte, and gives him the powers necessary to make a 
Constitution according to the bases laid down in his Proclamation of the 
2nd of December;" 

Considering that the bases proposed for the acceptation of the people 
were. 

« 1. A responsible Chief appointed for ten years ; 

« 2. Ministers dependant on the Executive Power alone ; 

<< 8. A Council of State formed of the most distinguished men, to 
propose the Laws, and to support the discussion of them before the 
Legislative Corps ; 

*« 4. A Legislative Corps to discuss and vote the Laws, elected r^c * "i 
by Universal Suffrage, without Scrutiny of the Ballot, which 1- J 
falsifies an election; 

« 5. A Second Chamber, formed of all the Illustrations of the country, 
a preponderating power. Guardian of the Fundamental Pact and of the 
Public Liberties;" 

Considering that the people has answered affirmatively by seven millions 
five hundred thousand suffrages. 

Promulgates the constitution of which the following is the tenor : — 

Title L 

Article 1. The Constitution acknowledges, confirms, and guarantees 
the great principles proclaimed in 1789, and which are the basis of the 
Public Law o( the French people. 

Title II. 

2. The Government of the French Republic is confided for ten years 
to Prince Louis-Napoleon Bonaparte, the present President of the 
Republic. 
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8. The President of the Republio governs by means of MinisterSi a 
Council of State, a Senate, and a Legislative Corps. 

4. The Legislative Power shall be exercised bj the President of the 
Bepublic, the Senate, and the Legislative Corps, collectively. 

Title III. 

5. The President of the Republic is responsible to the French people, 
to whom he has always a right of Appeal. 

6. The President of the Bepublic is the Head of the State ; he com- 
mands the land and sea forces, declares war, makes all treaties of peace, 
alliance, and commerce ; appoints to all public offices, makes all regula- 
tions and decrees necessary for the execution of the Laws. 

7. Justice is rendered in his name. 

8. He alone has the initiate of the Laws. 

9. He has the Bight of pardon. 

P^ ..^ '''lO. He sanctions and promulgates the Laws and the Senat^s- 
L J consulta. 

11. He presents, by a Message to the Senate and the Legislative Corps 
every year, the state of the affairs of the Republic. 

12. He has the right of declaring the State of Siege in one or several 
Departments ; but must refer to the Senate respecting the same, with 
the shortest possible delay. 

The consequences of the State of Seige are regulated by Law. 

13. The Ministers depend on the Head of the State alone ; they are 
responsible for such acts of the Government only, as concern each one 
separately ; there is no joint responsibility between them ; they can only 
be impeached by the Senate. 

14. The Ministers, Members of the Senate, of the Legislative Corps, 
o£ the Council of State, Military and Naval Officers, Judges, and Public 
Functionaries, shall take the following oath : — 

I swear obedience to the Constitution andfidelitt/to the President, 

15. A Senaids-consultum shall fix the sum annually to be allowed to 
the President of the Republic for the whole term of his office. 

16. If the President of the Republic should die before the expiration 
of bis term, the Senate shall convoke the nation to a new election. 

17. The Chief of the State has a right by a Secret Act, which he 
shall deposit in the Archives of the Senate, of designating to the people 
the citizen whom he would recommend to their suffrages. 

18. Until the election of the new President of the Republic, the 
President of the Senate shall govern, aided by the Ministers for the 
time being, forming a Council of Government, and deliberating by a 
majority of votes. 

Title IV ^THE SENATE. 

19. The number of Senators cannot exceed one hundred and fifty y 
for the first year they shall be eighty. 

20. The Senate is composed of: — 

First, the Cardinals, Field Marshals, and Admirals. 
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Secondly, of those Citizens whom the President of the Republic may 
think proper to elevate to the Dignity of Senator. 

21. The Senators are appointed for life. 

*22. The functions of Senator are gratuitous ; nevertheless ^^ ...^ 
the President of the Republic may grant the Senators, by rea- L -I 
son of services rendered or their position of fortune, a personal dotation, 
which must not exceed thirty thousand francs per annum. 

23. The President and Vice-President are appointed by the President 
of the Republic, and chosen among the Senators. 

They shall be chosen for one year. 

The Salary of the President shall be fixed by a Decree. 

24. The President of the Republic convokes and prorogues the Senate. 
He fixes the duration of its Sessions by a Decree. 

The sittings of the Senate shall not be public. 

25. The Senate is Guardian of the Fundamental Pact and of the 
Public Liberties. No Law can be promulgated before it has been sub- 
mitted to it. 

26. The Senate will prevent the promulgation : 

First, of any Law which may be contrary or in any way hostile to 
the Constitution, religion, morality, religious freedom, personal liberty, 
the equality of all citizens before the Law, the inviolability of property, 
or to the principle of the irremoveability of the Judges ; 

Secondly, or of any Law which may compromise the defence of the 
territory. 

27. The Senate will regulate by a Senatfis-consultum :— 
First the Constitution of the Colonies and of Algeria ; 

Secondly, any or everything which may not have been foreseen by the 
Constitution, and which may be necessary to its progress ; 

Thirdly, the sense of those articles of the Constitution which may be 
open to different interpretations. 

28. The Senatfis-consulta shall be submitted to the sanction of the 
President of the Republic and promulgated by him. 

29. The Senate maintains or annuls all acts which are submitted to 
it as unconstitutional by the Government, or which may be denounced 
for the same cause by petition from the people. 

30. The Senate may^ by a report addressed to the President of the 
Republic, propose the basis of any Law of great national interest. 

31. It may also propose any modification of the Constitution. If the 
proposition be adopted by the Executive power, it is settled by a Sena- 
tfis-consultum. 

32. Nevertheless every modification of the fundamental ^^ . ^ 
basis of *the Constitution contained in the proclamation of the ^ -I 
2nd of December, and adopted by the French people, must be submitted 
to Universal Suffirage. 

33. In case of dissolution of the Legislative Corps, the Senate, on 
the proposition of the President of the Republic, provides, as a matter 
of urgency, for all that is necessary for carrying on the Government. 

June, 1856 2 
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Title V.— THB LEGISLATIVE CORPS. 

84. The eleotion has thd whole population for its basis. 

85. There shall be one Depaty at the Legislative Corps for every 
thirty-five thousand electors. 

86. The Deputies shall be eliocted by Universal Suffrage without Scm- 
tiny of the Ballot. 

87. They shall receive no salary. 

88. They shall be elected for six years. 

89- The Legislative Corps discusses and votes all Laws and the 
Taxes. 

40. Every Amendment adopted by the Commission charged with the 
examination of a Bill, shall be sent back to the Council of State by the 
President of the Legislative Corps. 

If the amendment be not adopted by the Council of State, it cannot 
be submitted to the deliberation of the Legislative Corps. 

41. The Ordinary Sessions of the Legislative Corps shall be three 
months ; its sittings shall be public ; but the request of five Members 
shall be sufficient to form it into a Secret Committee. 

42. The Heport of the Sittings of the Legislative Corps by the Pub- 
lic Journals or any other means of publication, shall consist only of the 
Minutes of each Sitting prepared by the care of the President. 

43. The President and Vice-President of the Legislative Corps shall 
be appointed bv the President of the Republic for one year, and chosen 
among the Deputies. The salary of the President shall be fixed by a 
Decree. 

44. Ministers cannot be Members of the Legislative Corps. 

45. The right of Petition lies to the Senate; no Petition can be 
addressed to the Legislative Corps. 

46. The President of the Republic convokes, adjourns, prorogues, and 
P^ ^ dissolves the Legislative Corps. In case of a '^'dissolution, the 
I- -I President of the Republic must convoke a new one within six 
months. 



Title VL— THE COUNCIL OF STATE. 

47. The number of Councillors of State in ordinary service is from 
forty to fifty. 

48. The Councillors of State are appointed by the President of the 
Republic, and are revocable by him. 

49. The Council of State is presided over by the President of the 
Republic, and in his absence, by the person whom he designates as 
Vice-president of the Council of State. 

50. The Council of State is charged with the drawing of Bills and 
the regulations of Public Administration, and with the solution of all 
difficulties which jntiy arise in administrative matters, under the direc- 
tion of the President of the Republic. 
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51. It sapports, in the name of the Government^ the discussion of 
all Bills before the Senate and the Legislative Corps. 

Those Councillors who are charged with speaking in the name of the 
Cbvemment are appointed by the President of the Bepublic. 

52. The salary of every Councillor of State shall be twenty-five 
thousand francs. 

53. The ministers shall take rank; have a seat, and a delil>erating 
voice in the Council of State. 



Title VIL— THE HIGH COURT OF JUSTICE. 

54. A High Court of Justice, without any appeal, or recourse in Cas- 
sation; shall try all such persons as may be sent before it on the ground 
of any crime, attempt, or conspiracy against the President of the Repub- 
lic or the interior or exterior safety of the State. 

It can only be convoked by a decree of the President of the 
Bepublic. 

55. A Senatds-consultum shall determine the organization of this 
Cottrt.1 



•TiTLi Vin— GENERAL AND TRANSITORY DISPO- ^ .^ 

SITIONS. L "^^J 

56. The existing Codes, Laws, and Rgulations which are not contrary 
to the present Constitution remain in fiill force and vigour until they 
shall be repealed. 

57. A Law shall determine the Municipal Organization. The Mayors 
shall be appointed by the Executive Power, and need not be chosen from 
the Municipal Council. 

58. The present Constitution shall be in force from the day on which 
the great bodies of the State, which it organizes, shall be constituted. 

59. The Decrees rendered by the President of the Republic from the 
2Dd of December up to that period, shall have the force of Law. 

* See infhi, Part I. p. 35, the High Court of Justice. 



Digitized by 



Google 



JONES ON THB FBBNOH BAB. 



[♦xxvii] *SECTION 11. 

THB LAWS, SBNATUS-OONSULTA, AND DECREES ESTABLISHINQ AND 
BEGULATINO THB IMPERIAL DIGNITY. 



1. Sbnatub-Consultum 
O/ihelih of November, 1862, modifying the OonUiiution. 

Thi Senate has deliberated coDformablj to the Slat and 82nd Artieles 
of the Gonstitation, and has voted the Senatds-consnltam following, that 
is to say: 

Article 1. The Imperial Dignity is re-established. 

Lauii Napoleon Bonaparte is Emperor of the French nnder the name 
of Napoleon III. 

2. The Imperial Dignity is hereditary in the direct and legitimate 
descendants of Louis Napoleon Bonaparte from male to male by order 
of primogenitarCi and to the perpetnal exdosion of females and their 
descendants. 

3. If Loui$ Napoleon Bonaparte has no male issue, he may adopt the 
legitimate children and descendants of the male sex of the brothers of 
the Emperor Napoleon L 

The form of the adoption shall be regulated by a Senatfis-consultum. 

If after adoption Louie Napoleon Bonaparte should hi4>pen to have 
any male issue, his adoptive sons cannot be called to the succession till 
after his legitimate descendants. 

No adoption vrill be allowed to the successors of Louie Napoleon 
Bonaparte or to their descendants. 

4. Louie Napoleon Bonaparte will regulate by an Organic Decree 
addressed to the Senate, and deposited in its Archives, the order of suc- 
cession in the Bonaparte family, in case he should leave no direct heir, 
either legitimate or adoptive. 

r# **'1 '^^* ^ ^^^ there should be no legitimate or adoptive heir 
L J of Louie Napoleon Bonaparte, or of those successors of the 

collateral line who may derive their right from the above-mentioned Or- 
ganic Decree, a Senatds-consultum, proposed to the Senate by the Minis- 
ters formed into a Council of Government, with the adjunction of the 
Presidents for the time being of the Senate, the Legislative Corps, and 
the Council of State, and submitted to the approbation of the people, 
names the Emperor and regulates in his family the Order of Hereditary 
Succession from male to male, to the perpetual exclusion of females and 
their descendants. 

Until such time as the new Emperor shall have been elected, the 
affairs of State shall be carried on by the Ministers for the time being, 
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wbo shall form themselves into a Goancil of GoTernmenti and shall de- 
liberate by a majoritj of yotes. 

6. Those members of the family of Louis Napoleon Bonaparte who 
may be eventually called to the SaccessioDy and their desoendants of 
both sexes, form part of tiie Imperial FamUy. A Senatiis-consultam 
will regulate their position. They must not marry without the author- 
ization of the Emperor. Any marriage contracted without such author- 
isation shall operate as a bar to the Eight of Successioni as well on the 
part of the person so marrying as of his descendants. 

Nevertheless, if there should be no issue bom of such marriage, and 
such marriage should be dissolved by the death of the wife, the Prince 
who had contracted such marriage, shall recover his Bights to the 
Succession. 

Louts Napoleon Bonaparte shall fix the titles and the condition of the 
other members of the family. 

The Emperor has full power and authority over all the members of his 
family ; he shall regulate their duties and obligations by Statutes which 
shall have the force of Law. 

7. The Constitution of the 14th of January, 1852, is maintained in 
all its dispositions, which are not contrary to the present SenalQs-con- 
sultum, and no modifications can be made thereto except in the form and 
by the means which it provides. 

8. The following proposition shall be presented to the approbation of 
the French people in the manner laid down by the Decrees of the 2nd 
and 4th of December, 185t : — 

<f The French people is desirous of the re-establishment of the Imperial 
Dignity in the person of Louis Napoleon Bonaparte and *his j-^ . -, 
descendants in a direct line, legitimate or adoptive, and gives ^ -I 

him the right of regulating the Order of Succession to the Throne in 
the Bonaparte Family, as provided by the Senat^-consultum of the 7 th 
of November, 1862." 



2. Imperial Diorsx 



0/ihe 2nd o/DeeembeTf 1852, tohich promulgates and declares as Law 
of the State, the SenatHs-consultum of the 7th of November, 1852, 
ratified by the Plebiscite of the 2lst and 22nd of November. 

Napolbon, by the Grace of God and the National Will, Emperor of 
the French, to all present and to come, Oreeting, 

Having seen the Senatfis-consultum of the 7th of November, 1852, 
which submits to the people the Plebiscite, of which the following is a 
oopy:— 

i< The people is desirous of the re-establishment of the Imperial Dig- 
nity in the person of Louis Napoleon Bonaparte and his descendants in 
a ^reot line, legitimate or adoptive, and gives him the right of regulat- 
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ing the Order of Saccession to the Throne in the Bonaparte Family^ as 
provided by the Senatiis-consultum of the 7th of November, 1852." 

Having seen the Declaration from the Legislative Corps which 
states: — 

That the Operations of the Vote have been freely and properly accom- 
plished everywhere ; 

That the general Yerifioation of the Sufirages emitted on the project 
of the Plebiscite, shows seven millions eight hundred and twenty-four 
thousand one hundred and eighty -nine (7,824,189) ballot-papers inscribed 
with the word out; 

Two hundred and fifty-three thousand one hundred and forty-five 
(253,145) inscribed with the word non; 

Sixty-three thousand three hundred and twenty-six (63,326) null ; 

We have decreed and we decree as follows : — 

Article 1. The Senatfis-consultum of the 7th of November, 1852, 
r« -] ^nitified by the Plebiscite of the 21st and 22d of November, is 
L J promulgated, and becomes Law of the State. 

2. Louts Napoleon Bonaparte is Emperor of the French under the 
name of Napoleon IIL 



8. Obqanio Deobbb. 



Of the \iih December, 1852, tohich regulated, conformably to Article 4 
of the SenattU-consultum of the 7th of November, 1852, the Order of 
Succession to the Throne in the Bonaparte Family, 

Article 1. In case we should leave no direct Heir, either legitimate 
or adoptive, 

. Our dearly-beloved Uncle, Jerome Napoleon Bonaparte and his direct 
legitimate descendants, issue of his marriage with the Princess Catherine 
of Wiirtemberg, from male to male by order of primogeniture, and to 
the perpetual exclusion of females, are called upon to succeed us. 

2. The present Decree, impressed with the Seal of State, shall be 
taken to the Senate by our Minister of State, and deposited in its 
Archives. 



4. Senatus-Gonsultum 



Of the 2bth of December, 1852, interpreting and modifying the Oonsti' 
tution of the Uth of January, 1852. 

Article- 1. The Emperor has the Bight of Pardon and granting 
Amnesties. 

2. The Emperor presides at the Senate and the Council of State 
whenever he thinks proper. 
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8. All Treaties of Commerce made in parraance of Article 6 of the 
ConstitatioD have the force of Law with regard to the ^modifioa- p^ .^ 
tions of the Tariff which may he stipulated thereby. L ****J 

4. All works of public utility, especially such as are mentioned by 
Article 10, of the Law of the 2l8t of April, 1832, and Article 3, of the 
Law of the 8rd of May, 1841, and all undertakings of general interest, 
are ordered or authoriied by Decrees of the Emperor. 

These Decrees shall be rendered in the forms prescribed for the 
Begulations of Public Administration. Nevertheless, if these works or 
undertakings entail as a condition any engagemept or subsidy on the 
part of the Treasury, the credit must be given or the engagement ratified 
by a Law, before they can be put in execution. 

But if the works are to be executed for account of Government, and 
are not of a nature to become afterwards, the object of a concession, the 
credits may be opened in case of urgency according to the forms pre- 
scribed for extraordinary credits, and such credits shall be submitted to 
the Legislative Corps at the next Session. 

6. The dispositions of the Organic Decree of the 22nd of March, 
1852,^ may be modified by Decrees of the Emperor. 

6. The members of the Imperial Family eventually called to the 
Suocession, and their descendants, shall have the title of IVench 
Princes. 

The Eldest Son of the Emperor shall have the title of Prince 
Imperial. 

7. The French Princes shall be Members of the Senate and the 
Council of State when they have attained the full age of eighteen. 

They shall not take their seats therein without the consent of the 
Emperor. 

8. The Civil Acts* relating to the Imperial Family shall be received 
by the Minister of State, and transmitted, by command of the Emperor, 
to the Senate, which shall order an Inscription of -them to be made on 
its Eegistry, and deposit them in its Archives. 

9. The Dotation of the Crown and the Civil List of the Emperor 
^shall be regulated for the duration of each reign by a Senatiis- ^^ .. -. 
consultum. * L ^^^"J 

10. The number of Senators to be appointed by the Emperor must 
not exceed one hundred and fifty. 

11. An annual dotation of thirty thousand francs is attached to the 
Dignity of Senator. 

12. The Budget of Expenses is presented to the Legislative Corps, 
with its administrative subdivisions, by chapters and articles. 

It is voted on account of each Minister separately. 

> This is the Decree which regulates the relations of the Senate and the Legis- 
lative Corps with the President of the Republic and the Gouncil of State, and es- 
tablishes the organic conditions of their Attributes. 

> The declaration to the civil officer of births, marriages, or deaths, and the re- 
gistry thereof as required by law, is called in French an Aete de PJStat civil. See 
CiTil Code, book i. title ii. articles 34 and following. 
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The Divifiion by chapters of the credit accorded to each Ministry is 
regulated by a Decree of the Emperor made in the Council of State. 

Special Decrees rendered in the same form and manner may authoriie 
the transfer of one chapter to another. This disposition shall be appli- 
cable to the Budget of 1858. 

13. The Report made in pursuance of Article 42 of the Gonstitutiony 
shall be submitted before its publication to a Commission composed of 
the President of the Legislative Corps^ and of the Presidents of each 
Committee. In case of a difference of opinion, the vote of the President 
of the LegislatiTe Corps shall preponderate. 

The Minute of the Sitting to be read to the Assembly shall only state 
the operations and the votes of the Legislative Corps. 

14. The Members of the Legislative Corps shall receive an indemnity 
of two thousand five hundred francs for every month of the Session, 
whether ordinary or extraordinary. 

15. General officers placed on the list of reserve may bo Members of 
the Legislative Corps. Their seats become vacant if they are called on 
active service, according to Article 5 of the Decree of the Ist of De- 
cember, 1852, and Article 3 of the Law of the 4th of August, 1839. 

16. The Oath prescribed by Article 14 of the Constitution, is as 
follows : *' I swear obedience to the Constitution and fidelity to the 
Emperor.'* 

17. Articles 2, 9, 11, 15, 16, 17, 18, 19, 22 and 37 of the Constitu- 
tion of the 14th of January, 1852, are repealed. 
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HISTORY OF THE FRENCH BAR, 

ANCIENT AND MODERN, ETC. 



PART I. 

THE FRENCH COURTS OF LAW, THEIR OFFICERS AND PRACTITIONERS. 



SECTION I. 

THE OOUBTS OF LAW| ETC. 

Before we proceed to consider those parts of our work which treat, 
the onci on legal education in France^ the other^ on the French bar^ it 
would be well to enter into a short account^ showing the judicial com- 
position of the French Empire^ that is to saj^ the nature and species of 
the different courts, the officers and practitioners attached thereto, as 
well as all other persons connected with the law and its administration ; 
this will enable the reader more fully to understand what follows. We 
shall commence with the tribunals of the lowest order, gradually ascend- 
ing in the scale till we arrive at the Supreme Court of Cassation. 



*I. [*2] 

THE TRIBUNAL OF THE JUSTICE OF PEACE. 

GEOGRAPHICAL DIVISION OF THE FRENCH EMPIRE. — DEFINITION AND 
BEAT OF THE JURISDICTION OF THE TRIBUNAL OF JUSTICE OF PEACE. 
— STATE OF THINGS BEFORE THE GREAT REVOLUTION OF '92. — THE 
LAW OF THE 24tH OF AUGUST, 1790, AND OF THE 9tH OF VENTOSB 
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YEAR IX. — THE BEPUBLIOAN CALENDAR. — THE OREFFIER, OR REGIS- 
TRAR. — THE ATTRIBUTES OP THE JUDGES. — THE LAW OF THE 25tH 
OF MAY, 1838, REGULATING THE JUMSDIOTION OF THIS TRIBUNAL. 

The French Empire is geographioallj divided into 86 departments, 
inoluding the Island of Corsica, each department being again divided 
into arrondissements or districts, each district into cantons, and each 
canton into communes or parishes. The Justice of Peace is a tribunal 
established in every canton, to judge summarily, at a small expense, and 
without the intervention of the attorney, all kinds of contestations which 
relate to matters of small importance, and especially those which, con- 
sisting rather of fact than of law, render it necessary that the Judge him- 
self should verify the locus in quo. His jurisdiction extends over all the 
communes within his canton. 

Before the Oreat Revolution in France, there existed certain institu- 
tions analogous to this, yet differing in so many respects therefrom, that 
one may consider the present as a new institution. The law which 
organized it is that of the 24th of August, 1790, by which it was pro- 
vided that there should be one judge and two assessors ; but the law of 
P_^ the 9th Yentose year IX. (a) suppressed these assessors, and 
L J ♦enacted that the judge should exercise the functions which were 

(a) The republican calendar is not the least cnrions prodaction of the great 
French Revolution, and as we shall have frequent occasion to refer to it hereafter, 
we shall at once offer a brief explanation of the subject. Royalty was abolished 
in France bj a decree of the National Convention on the 21st of September! 1792, 
and the following day, on the proposition of one of its memberS| that for the future 
all public acts should be dated as of year I. of the French republic, the conven- 
tion decreed that it should be so. 

This was only the first step towards the formation of a new calendar, including 
a modification not only of the year of our Lord, but also of the days and the 
months, — in fact, creating a totally new order of things in this respect. The de- 
cree of the national convention, which establishes this somewhat extraordinary 
innovation, is that of the 5th of October, 1793, modified shortly afterwards by 
another decree of the 4th day of Frimaire year II. of the republic, which finally 
regulated the new calendar. It is intituled "J. decree on the cera^ the eommencemetU 
and the orgcmiMotion of the year^ and on the namee of the dayt and wumthi^^* and is as 
follows : 

Article 1. The sera of the French shall count from the foundation of the Re- 
public, which took place on the 22nd of September, 1792, of the vulgar sera, on 
which day the sun arrived at the true autumnal equinox, by entering the sign of 
the Balance, at 9h. 16m. 30s. a. m.. Observatory of Paris. 

2. The vulgar sera is abolished for all civil purposes. 

3. The commencement of each year is fixed at midnight of the day on which 
the true autumnal equinox falls, according to the Observatory of Paris. 

4. The first year of the French Republic began at midnight of the 22nd of Sep- 
tember, 1792, and finished on the. midnight separating the 21st from the 22nd of 
September, 1793. 

5. The second year began on the 22nd of September, 1793, at midnight, the 
true autumnal equinox being, at the Observatory of Paris, at 3h. 7m. 19s. p. m. 

6. The decree which fixed the commencement of the second year on the 1st of 
January, 1793, is repealed. AH acts dated year II. of the Republic, and passed 
between the Ist of January and the 22nd of September, exclusively, shall be con- 
sidered as belonging to the first year of the Republic. 

7. The year shall be divided into twelve equal months of thirty days each, after 
which shaU follow five days, in order to complete the ordinary year, which shall 
belong to no month ; they shall be called complementary days. 
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confided to him alone, and in oate of riekneBS, absenoei *or other r^A-* 
impediment, the said fiinotions should be exercised by a snpple- ^ J 
mentarj judge, and to that e£fect, that each tribunal should be provided 
with two supplementary judges. A registrar, called greffier^ is attached 
to each justice of peace; he draws up all acts of the office of the judge; 

8. Erery month shall be diWded into three equal partS) of ten days each, which 
shall be called dicades^ 

9. The names of the days of the decades are : 

Primedi, Seztidi, 

Doodi, Septidiy 

Tridi, OcUdi, 

Qnartidi, Nonidi, 

QnlnUdi, D^cadi. 

The names of the months are : 

r Yend^mlairey 
For the Autumn, -j Brumaire, 
I Primaire, 
rNivftee, 
Winter, I Pluvidse, 
I Vent68e, 
{ Germinal, 
Spring, 4 Plor^al, 
I Prairial, 
r Messidor, 
Summer, -I Thermidor, 
( Pructidor. 
The last five days are called Samculotidet^ 

10. The ordinary year receives one additional day, according as the position of the 
Sun may require, in order to maintain the coincidence of the ciyil year with the 
celestial movements. This day is called the day of the Revolutwny is placed at the 
end of the year, and forms the sixth of the SatMetUotides, 

The period of four years, at the end of which this addition of a day is ordinarily 
necessary, is called the Dranciadejtn memory of the rerolution, which, after four 
years of effort, has led France to a republican goTemment. The fourth year of 
the'IYaneiade is called the Sextile. 

11. The day, that is, from midnight to midnight, is divided into ten parts or 
hours, each part into ten others, and so on, to the smallest commensurable por- 
tion of its duration. The hundredth part of the hour is called a decimal minute, 
the hundredth part of a minute a decimal second. This article shall not be 
rigorously enforced for public acts until the 1st of Yend^miaire, year III. of the 
Republic. 

12. The Committee of Public Instruction is charged with printing the new cal- 
endar in different sixes^ together with simple Instructions, explaining its princi- 
ples and the familiar use of it 

13. The new calendar, as well as the instructions, shall be forwarded to all ad- 
ministrative bodies, to the municipalities, tribunals, judges of the peace, and to 
all public officers, to schoolmasters and professors, to the army, and popular so- 
cieties. The Provisional Executive Oouncil will forward them to the ministers, 
eonsnls, and other agents of France in foreign countries. 

14. All public acts shall be dated according to the new organization of the 
year. 

15. Professors, schoolmasters and schoolmistresses, fathers and mothers of 
fiimilies, and all those who may have the direction of the education of the chil- 
dren of the Republic, must immediately explain the new calendar to them, accord- 
ing to the instructions annexed. 

16. Republican games in honour of the French Revolution shall be celebrated 
every fourth year, or Franciadej on the day of the Revolution, 

The decree which is repealed by the 6th article, as above, is that of the 2nd of 
January, 1793, which simply enacted that the 2nd year of the French Republic 
should date from the Ist of January, i793. This state of things lasted until the 
11th of Niv6se, year XIY. (Ist of January, 1806,) when the Ghristian Calendar 
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in oftse of absence he b replaced by his deputy, and in defaolt of the 
latter, by any person having necessary qualification for a registrar, on 
being previously sworn. 

The attributes of the judges of this tribunal may be divided into judi- 
r«;;-i ^^^} oonciliatory, and eztra-judioiaL As a judge he ^decides on 
L J such contestations as by the law he is bound to take cognizance 
of. As a conciliator he hears the parties, endeavours to conciliate them, 
or advises them to submit their differences to arbitrators of their own 
choice. When charged with extra-judicial functions, he delivers the 
acts of notoriety for the celebration of marriages, draws up acts of adop- 
tion and emancipation, presides over councils of family, sets his seal in 
such cases as the law requires it, causes the doors to be opened in cases 
of seizure, appoints the managers for the working of lands, &c. 

But the attributes of these judges are not limited to the foregoing 
cases; for they are, besides, charged as judges of simple police with the 
repression of all contraventions against the police laws. The law divides 
the acts which affect the police into misdemeanors and contraventions. 
The former belong to the police or correctional chamber of the Tribunals 
of First Instance ; the latter are of the competency of the Justice of 
Peace. The law of the 25th May, 1838, limits the amount subject to 
the jurisdiction of this tribunal, to one hundred francs without appeal, 
and to double that sum with appeal to the Tribunal of First Instance 
within the circumscription of which the Justice of Peace is situated. 
There are, however, many exceptions to this rule, which it is not our 
business here to enumerate, but which may be found on reference to the 
law itself. Article 2, and following. 



[•6] *n. 

TRIBUNAL OF FIRST INSTANCE, OR CIVIL TRIBUNAL. 

DEHNITION and seat op jurisdiction. — COMPOSITION OF TRIBUNALS 
OP FIRST INSTANCE. — DIVISION OF SAME INTO CHAMBERS. — APPOINT- 
MENT OF THE JUDGES. — JUDGMENTS OR DECISIONS. — CRIMINAL JURIS- 
DICTION OF THESE TRIBUNALS. — ^JUDGE OF INSTRUCTION. — CHAMBER 
OP COUNCIL. — THE INSTRUCTION. — CONTRAVENTIONS OF POLICE. — 
MISDEMEANOURS. — CRIMES.— CIVIL JURISDICTION. — THE ATTORNEY. 
THE USHER.^— THE REGISTRAR. — THE NOTARY PUBLIC. 

The Tribunal of First Instance is a jurisdiction established in every 
communal arrondissement or district, to take cognizance of all matters 

was again adopted, the ienatdS'COTuuUum of the 22nd of Frnctidor, jear XIIL (9th 
of September, 1805,) being to the following efifect: — 

Article 1. From and after the 11th of NiTdse next, the Gregorian Calendar shall 
be used thronghoat the whole of the French Empire. 

2. The present imaitU'eonsultum shall be transmitted bj a message to his Ma- 
jesty. 
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whether civil or of policei with the exception of those which specially 
belong to other tribunals, as for instancCi to the Justice of Peace. The 
department of the Seine, although divided into two districts, Sceau and 
St. Denis, has but one tribunal of this order, but it is composed of a 
proportionate number of judges. Each of these tribunals b composed 
(including the President, Vice-Presidents, and Judges of Instruction) of 
three, four, seveUi eight, nine, ten, or twelve judges, according to the 
nature of the population of its locality. The' tribunals composed of 
three or four judges form but one chamber ; those composed of seven, 
eight, nine, or ten judges, are divided into two chambers, one of which 
takes the civil, the other the police matters ; those which have twelve 
judges are divided into three chambers, of which two are civil, and the 
other of police ; lastly, the Paris tribunal is divided into eight chambers, 
the sixth and seventh of which are charged with the police matters. The 
judges are all appointed by the sovereign, and for life. No judgment 
or decision^^) can be given by any tribunal of first instance by r^^jn 
"less than tnree judges, on pain of nullity, but it may be given ^ J 
by a greater number. There is a head registrar, and a deputy registrar 
is attached to each chamber. The Code of Oivil Procedure calls them 
inferior tribunals, by which we are to understand, as contrasted with the 
Courts of Appeal to which they are subordinate. 

It will be necessary here to enter into some particulars respecting the 
criminal jurisdiction of these tribunals. We shall find it provided by 
Art. 55, of the Code of Criminal Instruction, that << there shall be in 
every communal district one judge of instruction. He shall be chosen 
by his Majesty among the judges of the civil tribunal for three years ; 
he may be continued for a longer period ; and he shall retain his seat on 
the hearing of civil matters according to the rank of his reception ;" and 
by Art. 56, that « there shall be a second judge of instruction in those 
districts where it may be necessary, and he also shall be a member of the 
civil tribunal .'' There were formerly six of these judges attached to 
the tribunal of the Seine, but now the number is eleven (Decree, 8th 
May, 1811, and ordinance of the 1st August, 1821.) A judge of 
instruction is therefore the magistrate charged with the instruction of 
criminal proceedings according to the provisions of the Code of Criminal 
Instruction, in conjunction with another magistrate of whom we shall 
have occasion to speak hereafter, called the imperial attorney or /Vo- 
cureur Imperial,{c\ When the procedure is complete, the judge of 
instruction makes Lis report to the chamber of council, by which we 
are to understand an assembly of three judges at least (although there 
may be a greater number,) including the former, who hear the account 
that this magistrate is bound to give, once a week or oftener, of all cases 
in which he has been obliged to interfere, and who decide as to the libe- 
rating or detention of the parties accused. As this assembly sits with 
dosed doors, and in the chamber set apart for the ordinary deliberations 

(h\ There is no jorj, whether in ciyil or commercial matters. This institution 
in Francei belongs exclasirelj to the jurisdiction of the courts of assize. See 
infra, p. 22. 

(e) See infra, sect. ii. title "Public Ministry." 

June, 1856.— 3 
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r *ft 1 ^' ^^^ j^^^i^i ^0 assembly ^has been denominated the chamber 
I- J of oonnciL The instruction in itself is that series of acts of pro- 
cedure by means of which the judge of instruction is enabled to lay 
before the tribunal all the particulars relatiye to such crimes or offences 
as may have come within his official notice. It is in this instruction 
that the imperial attorney, the chamber of councili and that of accusa- 
tions in the courts of appeal, find the elements of their conviction, in 
ordering the liberation of the prisoner, or his committal, whether before 
the Court of Assize, of which we shall hereafter speak, or the police 
chamber of first instance, or before the tribunals of simple police. We 
have already observed that the justice of peace takes cognizance of such 
matters of police as are termed contraventions, and in certain cases the 
mayor of the commune (such commune not being a chief town of a can- 
ton) exercises the same power. The law considers all acts punishable 
either by a fine of fifteen francs and onder, or five days' imprisonment or 
less, as simple contraventions of the police laws ; others of a more seri- 
ous character, and which are punishable by imprisonment for a term in 
a house of correction, or by the interdiction of civic, civil, or family 
rights, or by fine above fifteen francs, are considered as misdemeanours, 
d^liUf and come under the jurisdiction of the police chambers of the 
tribunals of first instance. The punishment of such acts as in the eye of 
the law amount to crimes, belongs to the courts of assize, as we shall 
presently see. 

Although the eode, in speaking of this species of jurisdiction, has 
adopted the title of « tribunals of first instance,'' it certainly would 
seem that tbe appellation of << civil tribunals," as they are frequently 
called, would be much more appropriate, for they pronounce in second 
instance on appeals from the justice of peace. However this may be, 
they take cognizance in the first instance and without appeal, of all per- 
sonal matters where the principal sum does not exceed the value of fifteen 
hundred francs, and also without appeal, of all actions real, where the 
principal object is of an ascertained revenue or value of sixty francs, 
r «9 1 ^^^^^' ^° ^^^ ^^ ^J leiiBe ; and *lastly, of all matters, whether 
«- J real, personal, or mixed, whatever may be the value of the object 
in dispute, provided the parties give their consent. 

We will now direct our attention to the public ministerial officers as 
they are called, in connection with the two species of tribunals we have 
just passed in review, the most important of whom is the Avoud or 
Attorney. It is the province of these officers to represent and defend 
the parties to an action before the respective courts or tribunals to 
which they are attached. As the representative of the parties, it is 
their duty to postulate and conclude. Postulate, is to do all acts neces- 
sary in the procedure of the action, and to go through all the formalities 
in order to place the judges in a position to come to a decision. Con- 
clude, is to present to the judges, in the form of abridged propositions, 
the claims of the parties. When charged with the defence, these attor- 
neys address a document to the judges, called a regxiiU^ in which they 
show the means of defence of their clients, and may even, in some oases. 
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present the defence orally. They are also heard on sammary matters 
and incidents. 

It being important that the fdnetions of an attorney should be exer^ 
eised only by persons who offer the gnarantee which the law requires, 
severe penalties are enacted against any individnalsi as well 'as their 
accomplices, who should unlawfully act in such a capacity. The minis- 
try of an attorney is obligatory, and the tribunal can compel him to 
appear for a party if necessary, but he must refuse to act when retained 
by the adverse party, or in the case of an action which is forbidden by 
law. An attorney may act for any person or persons, even for himself; 
in which he differs from the notary and usher :(d) the reason of which 
being, that these latter, in acting, give a public testimony to which faith 
is due, and cannot therefore, give themselves to themselves ; whereas aa 
attorney is instituted, not to give any particular character to any par- 
ticular act, but solely that, in the interest of justice and the parties, the pro» 
eeedings may be carried on according to the prescribed forms, which r «•• a ^ 
they can do as well for themselves as for others. They are named by L J 
the sovereign on the presentation of the court or tribunal before which 
they intend to practise. They must be at least twenty-five years of age, 
have served a clerkship of five years, have gone through a certain course 
of studies in a faculty of law, passed an examination both in criminal 
and civil law and procedure, and have obtained a certificate of capacity 
from the said faculty.(e) Their number is limited according to the 
importance of the court or tribunal to which they belong. The attor- 
neys practising in the tribunals of first instance form a distinct body 
from those who practise bef<^e a court of appeal, with distinct powers and 
attributes, and cannot in any way act the one for the other. We have 
already mentioned that no attorney can practise before a tribunal of jus- 
lice of peace. 

Another kind of public ministerial officer belonging to all courts and 
tribunals in France, is the ffuissier, or Usher, which there can be no 
doubt is a corruption of the French word ; but he is a person quite un- 
known to the English judicial system. Ushers are officers of justice 
appointed to cite the parties before the courts and tribunals, and to 
make known, and to put into execution, the orders and judgments 
thereof. The word huissier is derived from an old French word huii^ 
which signifies door; for, independently of the duties we have just 
spoken of, they act as the doorkeepers of the different courts to which 
they are attached, and are charged with the keeping of good order in 
court during the sittings. The Article 85, of the decree of the 18tk 
June, 1811, and Art. 42, of the decree of the 14th June, 1818, fix the 
obligations of these officers in regard to the public as to the different acts 
of their ministry, and from which it results that their services are obll^- 
gatory. The text of the articles is as follows : << Art. 85. Every usher 
who shall refuse to act in any proceedings taken at the instance of the 
public ministry, or who shall refuse to do such service as he is bound to 

(<f) See infra, p. 10. (e) See infra, pp. 66, 68. 
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rsf^ll 1 <loft^^i80oartortribanal,andwho,afber^iDJanotionmadetohimb7' 
I- -I the oompetent officer^ shall persist in such refusal, shall be deprived 
of his funetionsy without prejudice to damages, and all such other pun- 
ishment as he may have incurred/' << Art. 42. Ushers are bound to 
exercise their ministry on all occasions when required, without exception 
of persons, saving such cases of relationship or affinity as are specified 
by Arts. 4, and 66, of the code of civil procedure. Art. 85, of the 
decree of the 18th June, 1811^ shall be applied to any usher who, 
without a lawful excuse, shall refuse to act on the request of any 
individual.'^ 

These officers have also other attributes. It is they for the most part, 
who protest all bills of exchange, promissory notes, &c. ; the French 
notary, although competent, scarcely ever performing this public act, 
but confining himself more to the business of a conveyance, as we shall 
presently show. It is they also who make seiiure after judgment, and 
sometimes also proceed to sell the goods and chattels by public sale or 
auction. It is their province also to execute all writs of arrest, whether 
in civil or commercial matters, except in the department of the Seine, as 
we shall see when speaking of the guards of commerce. They are 
limited in number, and are appointed according to the exigency of the 
respective localities to which their practice is confined. 

As to the Chreffler^ or Registrar, who is also a public officer attached 
to each denomination of court or tribunal, we have already said suffi- 
cient to give an idea of his duties. We may, however, add that in some 
instances he also proceeds to the sale of goods and chattels by public 
sale or auction, having in this respect a power concurrently with the 
usher and notary. 

While speaking of such public officers as may also be called practi- 
tioners, it will perhaps be well to o£fer a few remarks on the Public 
Notary, such as we find him in France, although he cannot be looked 
upon in the light of an officer practising in, or at, any court or tribu- 
nal, but simply within the jurisdiction or circumscription of some court 
or tribunal. It is the more necessary to draw particular attention to 
r ♦l^ 1 ^^^ '''attributes of this public ministerial officer, as they differ 
I- J so widely from those of the English notary, and therefore they 
should not be confounded or taken the one for the other. The French 
notary is, in fact, an officer appointed to receive all acts and contracts to 
which the parties ought, or wish, to give the character of authenticity 
attached to acts of public authority, to insure their date, to keep them 
in his custody, and to deliver copies and duplicates of tiie same. He 
possesses also the right and privilege of drawing and preparing the said 
instruments; he is, in fact, the conveyancer in France. We have 
already stated that a notary is a competent officer to protest bills of 
exchange, promissory notes, &c. The first paragraph of Art. 173, of 
the Code of Commerce b to the following effect : « Protests, for want 
of acceptance or payment, are made by two notaries, or by one notary 
and two witnesses, or by an usher and two witnesses ;" although in prac- 
tice it is a rare occurrence to have recourse to a notary, the usher being 
the usual officer employed when a protest becomes necessary. A notary 
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is also competent in many oases to sell by public auction, as in the ease 
of minors, snooessions, &c. though he must not be confounded with the 
auctioneer, who is a separate and distinct public officer. ' The sale of 
real property, whether by public auction or priyate contract, is usually 
effected by the notary, except in the case of a sale in consequence of 
a judgment obtained in a court or tribunal, in which case it falls within 
the province of the attorney in the cause. 

Notaries exercise their functions as follows. In those places which 
are the seat of a Court of Appeal, their privilege extends over the 
whole jurisdiction of such Court of Appeal : in those places wbere there 
is only a tribunal of first instance, it extends over the jurisdiction of 
diat tribunal ; and finally, as to those notaries who are located in other 
places, not being the seat of a Court of Appeal or tribunal of first 
instance, their privilege does not extend beyond the jurisdiction of the 
canton of the justice of the peace within which they are situate. Nota- 
ries are expressly forbidden to act out *of their respective juris- r*^q-| 
dictions under pain of suspension for three months, for the I- -■ 
first offence, and of being deprived of their ministry for the second, 
besides being liable to damages, &o. By an exception, however, to the 
above rule, the Paris notary enjoys the privilege of being a notary every- 
where throughout the French Bmpire, and can therefore act as well in 
Strasburg or elsewhere, as in Paris. 

There are certain formalities necessary to all notarial acts, which are 
called in law, iolemniHes ; such as the presence of witnesses, the signa- 
ture of the notary, that of the difierent parties, &c. This expression, 
9olemn%tyy is very suitable, especially when applied to any solemn act, 
that is, to any act which would not be valid without certain formalities, 
such as the act of donation ] but it must be here taken for the formali- 
ties in general. 

Public notaries are named for life, and are bound to lend their miuis- 
try whenever required. Their number is limited according to the wants 
of their respective jurisdictions. 



III. 
TRIBUNAL OP COMMERCE. 

DEFINITIONS. — ^NATURE OF JURISDICTION. — ^NUMBER AND SEAT OF 
THESE TRIBUNALS. — ^EXTENT OF LOCALITY.— COMPOSITION. — MODE 
OF ELECTING THE JUDGES. — QUALIFICATION. — DECISIONS. — THE 
AGREE, OR PRIVILEGED PLEADER. — THE GUARDS OF COMMERCE. — 
FOREIGNERS. — THE LAW OF ARREST. 

There exists in France another species of jurisdiction which is also 
called by the code an inferior tribunal as contrasted with the Court of 
Appeal to which it is subordinate, namely the Tribunal of Commerce. 
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M. Bogron^ an able oommentator on the French codes, in speaking of 
r*141 ^^^^ tribunals, *8ay 8 : « Commercial matters have need to be 
L -I treats with celerity and dispatch. They wonld suffer from 
lengthiness of procedure, and it is to establish, simple and rapid forms 
that the code has laid down the following rules, which, though specially 
applicable to commercial matters, are nevertheless to be observed by all 
courts of appeal in taking cognizance of such matters. As to the com- 
petency of commercial tribunals, it is regulated by Arts. 681, 684, and 
685, of the Code of Commerce. Thus they take cognizance of all con- 
testations relative to engagements and transactions between merchants, 
tradesmen and bankers; and between all parties as to contestations rela* 
tive to acts of commerce. We are to understand by the word eomtMT' 
^fU (commercial person) one who gives himself up to acts of commerce, 
and who makes an habitual profession of it ; and by the words ocfs of 
commerce^ all purchases of goods and merchandise to sell again, every 
manufacturing establishment, &c.'' Art. 685, gives the tribunal of 
commerce jurisdiction in all matters of bankruptcy. 

These tribunab dispose of all matters without appeal, where the prin- 
cipal sum does not exceed the value of fifteen hundred francs, and of all 
other matters, where the parties before the court have given their con- 
sent to abide by the decision without appeal. In all other cases, an 
appeal lies to the Court of Appeal within the jurisdiction of which the 
tribunal of commerce is situate. 

The number and situation af these tribunals is not determined by 
any law. It is for the government to fix on the respective localities, 
according to the position of each city, the extent and importance of its 
trade. The jurisdiction of each tribunal is the same as that of the tri* 
bunal of first instance within which it may happen to be ; but when 
there are several tribunals of commerce within the jurisdiction of one 
tribunal of first instance, each of the former has a special jurisdiction 
assigned to it. And it is further provided by Arts. 640, and 641, of the 
Code of Commerce, that in those towns or cities where there may happen 
r^l')! ^ ^ °^ tribunal of 'commerce, the tribunal of first instance 
I- -I shall exercise the functions thereof, but in such (^ it must be 
entirely guided by the terms and forms of the commercial procedure. 

The composition of these tribunals is provided for by the Code of 
Commerce, b. iv. tit. i. art. 617, and following, and is to this effect 
Every tribunal of commerce shall have a president, judges, and supple- 
mentary judges. The number of judges must not be less than two, or 
more than fourteen, without the president. The number of supplemen- 
tary judges must be proportionate to the exigency of the public service, 
and is determined, as well as that of the judges, by an adminbtrative 
regulation. They are elected by an assembly of the most eminent com- 
mercial men within the circumscription of each respective tribunal, the 
lists of electors being prepared by the prefbct, and approved of by the 
ministers of the interior. Any commercial person, provided he be thirty 
years of age, and has exercised his calling with honour and distinction 
for a period of five years, is eligible as judge or supplementary judge, 
but the president must be forty years of age, and be chosen among such 
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persons as have already served as judges. Thej are elected for a period 
of two years, and may be re-elected for a farther period of the same 
duration ; and the elections are so managed, that the tribunal is renewed 
as to one half of its judges every year. The services of these judges 
•re purely gratuitous, and their respective tribunals are placed under the 
control and superintendence of the minister of justice. As is the case 
in the tribunals of first instance, no judgment can be delivered by less 
than three judges. Each tribunal has its registrar and ushers, with 
whose duties we are already acquainted. 

There are, however, two sorts of persons connected with the tribunals 
of commerce whom we must notice- The one is called an A^riiy and 
his duties combine, to some extent, those of an advocate and an attorney. 
Art. 627, of the Code of Commerce expressly forbids the interference of 
an attorney in these tribunals, which is again in strict conformity with 
Art 414, of the Code of Civil Procedure, because attorneys ^ ^^^ -. 
'*'were instituted for the assistance of parties before courts and 1- J 
tribunals, wherein the procedure is somewhat of a complicated nature, 
and who consequently became a necessary appendage ; but before the 
tribunals of commerce, wherein the procedure is more simple and rapid, 
their ministry becomes unnecessary. Nevertheless, these tribunals can 
and do attach to themselves certain persons called agrih, who are men 
of law accustomed to commercial matters, whom the parties can employ 
if they think fit, and which is pretty generally the case. But their 
ministry is not obligatory, like that of an attorney, and it is setted that 
an <igrdd cannot in that light alone be considered as a ministerial officer, 
though of course he is a public one. The agrdd therefore conducts the 
droceedings (as far as their simplicity requires] up to the hearing of the 
matter, when also he usually acts as an advocate on the part of his client. 
The public, however, are not bound to employ an agrii ; they may 
authorise aoy person whatever (except an usher) to appear ifor them, if 
present, verbally, or if not, by special power to be exhibited to the 
registrar, and visS'd by him. Advocates of course are competent per- 
sons to plead before these tribunals, and in matters of great importance 
frequently do so. 

The other officer above alluded to is called a guard of commerce, and 
bis sole business is to execute the process of arrest in civil and com- 
mercial matters. The taking of the body is not however (except in 
some few cases specially provided for by the Civil Code,) permitted in 
France in civil matters, because the law does not allow a man to sacrifice 
his liberty for pecuniary interests ; but in commercial matters it is other- 
wise ; there, the law cares more for public wealth, which is necessary to 
the prosperity of commerce, than for the liberty of an individual. The 
taking of the body, or arrest in commercial matters, is regulated by the 
law of the 17th April, 1832.(/) These guards are peculiar to the tribunal 

(/) This gires ns an opportunity of briefly examining the state of the law of 
arrest with regard to foreigners ; for the observations we have made above are 
applicable only to Frenchmen. How far it is jnst, or even politic, that, in a 
country in all other respects so refined and so highly civilized as France, there 
should exist one law for the native and another for the foreigner, it is not for as 
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[•17] 



*of commerce in Paris ; they are ten in number, are appointed 
bj the sovereign^ and their duties are regulated by the decree 



here to determine ; but it Is oar dotj to notify the fact, in order to put the for- 
eigner on his guard against the effect of this exceptional law, as it frequently hap* 
pens that he becomes its victim. He should know that he may be arrested in 
ciril as well as commercial matters, and that he may be taken on mesne procea as 
well as in execution. This difference is rarely understood by a foreigner, who 
imagines that he must pay the sum for which he has been arrested, and, conse- 
quently, does so, which at once pnts an end to the action. Whereas, when he 
has been taken simply on meme process^ which is a proceeding irrespective of the 
merits, and merely a preliminary step in the action, intended, no doubt, for the 
greater security of the plaintiff, he may still defend the cause, and succeed upon 
the merits (if he have any.) In the mean time he may get rid of his captivity, 
either by payment of the sum into court, to abide the event of the decision, or by 
finding security in the manner laid down by the law itself, as we shall seW And, 
indeed, it is not at all an unusual thing for certain unscrupulous persons in busi- 
ness to speculate on this state of ignorance, and to have recourse to this harsh 
proceeding, in order to enforce an unjust claim, or one, at least, which would 
admit of contestation, provided the defendant took the matter into court to be 
heard upon its merits. 

The law of arrest, as applicable to foreigners, is to be found in the law of the 
17th of April, 1832, title iii., articles U, 15, 16, 17, 18. We cannot do better, we 
conceive, than*give this title m ezteruo, in consideration of its importance. 

"LAW OF THE 17th APRIL, 1832. 
" TiTLB m. 

" DISPOBITIOHS BBLATTVB TO THl ARBI8T OF F0BEIGNBB8. 

"Art. 14. Every judgment in favour of a Frenchman against a foreigner not 
domiciled in France, shall include the taking of the body, without distinction as 
to civil or commercial debts, unless the principal sum be under one hundred and 
fifty francs in amount 

" 15. Before the final judgment, but after the maturity of the debt, the President 
of the Tribunal of First Instance, in whose jurisdiction the non-domiciled foreign^er 
may happen to be, may, if he sees sufficient reason, order the provisional arrest of 
such foreigner, on the application of a French creditor. In that case, the creditor 
shall be bound to proceed with his action for final judgment within one week from 
the day of the arrest of the debtor, otherwise, the latter may demand his liberty. 
The setting at liberty shall be pronounced by an order of reference, on a sum- 
mons to be served on the creditor by the usher whom the President appoints in 
the order itself which authorizes the arrest, and in default of that usher, by any 
other who shall be specially commissioned. 

" 16. The provisional arrest shall not take place, or shall cease, if the foreigner 
justifies that he possesses on the French territory a commercial establishment or 
real property, the whole of a sufficient value to insure the payment of the debt, or 
if he procures the security of a person domiciled in France, who is known to be 
solvent. 

" 17. Every arrest exercised against a foreigner by virtue of a judgment for an 
ordinary civil or commercial debt, shall cease and determine as a matter of course 
after two years, where the principal sum does not amount to five hundred francs ; 
after four years, when it does not amount to one thousand francs ; after six years, 
when it does not amount to three thousand francs ; after eight years, when it does 
not amount to five thousand francs ; after ten years, when the principal sum shall 
amount to five thousand fhincs and above. In the case of a civil debt for which 
a Frenchman would be liable to be taken in execution, the disposition of Art. 7 
shall be applicable to foreigners, provided always that the minimum of the incar- 
ceration shall not be for a period less than two years. 

" 18. Every foreigner incarcerated for commercial debt thall enjoy the benefit 
of Articles 4 and 6 of the present law. Oonsequently, no arrest shall be pro- 
nounced against him, or it shall cease, as soon as he shall have commenced hii 
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of the 24th march, 1808. In all places other than the department of 
the Seine, their functions are performed by the ushers of the ciroum- 
Bcription of the respective tribunals, as we haye already observed. 



♦IV [^8] 

COURTS OF APPBAL.(y) 

DBPINITION. — TABLE OP OOURTS OP APPEAL AND THE DEPARTMENTS 
WITHIN THEIR RESPECTIVE JURISDICTIONS. — COMPOSITION. — DIVI- 
SION INTO CHAMBERS. — ^DECISIONS. — THE COURT OP APPBAL IN PARIS. 
— SOLEMN SITTINGS. — THE APPOINTMENT OP THE JUDGES. 

A Court of Appeal is a tribunal instituted for the purpose of dispo- 
sing, in a sovereign manner, of all appeals (whether in civil, commercial, 
or police matters^ from the judgments oi first instance, delivered by 
the civil tribunals, or the tribunals of commerce, which are situate 
within its jurisdiction. 

^There are twenty-seven of these courts in France, whose pre- ^ ^^q ^ 
sidents and members, that is to say, whose judges, take the title ^ -■ 
of Coutudlori of Sis Majesty, The following table will show the dif- 
ferent seats of these courts, and the departments which fall under their 
respective jurisdictions. 

'*'Each Appeal Court is composed of at least twenty-four coun- |. «oq -i 
sellors, including a first president and presidents of chambers ; ^ •■ 
and is divided into not less than three chambers, one of which takes 
cognisance of civil matters, one of committals and is called the chamber 
of accusations, and the other of appeals in police matters. The civil 
chamber cannot give judgment with less than seven judges ; the cham- 
ber of accusations, five; and as to the police chamber, which was for- 
merly composed of only five judges, and which, independently of police 
appeals, could take cognizance of summary civil cases when they were 
allotted to it by the first president of the court, it is at present composed 
of seven judges at the least, including its president, and may, thus com- 
posed, take cognizance of civil causes, as well ordinary as summary, 
when distributed by the first president; but it remains authorized as 

serenty-first year. The foreigner shall have the same privilege in respect to any 
civil debt, the case of #/e2Ztbna< excepted. No arrest shall be pronounced against 
any foreign woman for civil debt, except in the case of ttdlionat^ conformably to 
the first paragraph of Art. 2066 of the Oivil Gode, which is declared applicable 
to them." 

This law was abolished by the revolutionary party in 1848, but was shortly 
afterwards re-enacted by the Constituent Assembly, on the restoration of order. 

{g) So styled by the tenatui-eoruukum of the 28th Flor^al, year XII. Art. 136. 
They were afterwards styled imperial courts, by the law of the 20th April, 1810 ; 
and royal courts, by the ordinance of the 17th July, 1816. We have throughout 
this work called them courts of appeal, as being the most suitable English desig- 
nation, although, of course, they are again styled imperial courts in France at the 
present moment. 
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before to dispose of police appeals with five judges only. The Court of 
Appeal in Paris is divided into four chambers (two of which are ciyil,) 
aud is eompoeed of a first president, six presidents of chamber, fifty-nine 
counsellors, an attorney-general, six advocates-general, and eleven sub- 
stitutes. 

TABLE OF THE COURTS OF APPEAL, 

AJXD or THE D1PABTMI5TS WHICH OOMPOSl THIIB BISPIOTIYI JURISDICTIONS. 



Noi. 


Cooni of Appeal. 




1. 


Agen - 


. 


- 


2. 


Aiz - 


• 


- 


3. 


Ajaccio 


• 


. 


4. 


Amiens 


. 


. 


6. 


Angers 


. 


- 


6. 


Be8aD90Q 


- 


- 


7. 


Bordeaux 


• 


. 


8. 


Bourges 


• 


- 


9. 


Caen - 


. 


. 


iO. 


Colmar ' 


. 


. 


11. 


Dijon - 


. 


. 


12. 


Douai- 


. 


. 


13. 


Grenoble 


. 


. 


U. 


Limoges 


- 


. 


16. 


Lyon - 


• 


. 


16. 


Metz . 


. 


. 


17. 


Montpellier - 


- 


18. 


Nancj 


. 


« 


19. 


Nimes 


. 


. 


20. 


Orleans 


• 


. 


21. 


Paris . 


- 


- 


22. 


Pan . 


- 


- 


23. 


Poitiers 


- 


- 


24. 


Rennes 


- 


- 


25. 


Riom - 


. 


. 


26. 


Ronen- 


. 


. 


27. 


Tonlonse 


• 


. 



Names of Departmeiitf comprlied therein. 

Gers, Lot-et-Geronne, Lot ^ ^ - 
Bouche8-dn-Rh6ne, Yar, Basses- Alpes - 
Corse --•--•- 
Aisne, Somme, Oise .... 
Maine-et-Loire, Majenne, Sarthe • 
Jnra, Donbs, Hante-Sa6ne . . - 
Charente, Dordogne, Gironde 
NiAvre, Cher, Indre - . . - 
Orne, Manchei Calvados . . . 
Hant-Rhin, Bas-Rbin . . . - 
C6te-d'0r, Sa6ne-et-Loire, Hante-Mame 
Pas-de-Calais, Nord - - - - 
Drdme, Eautes- Alpes, Is^re - . - 
Crense, Corr^ze, Hante-Vienne 
Ain, Loire, Rh6ne . • . * - 
Ardennes, Moselle - - • . - 
Pyr6n6es-Orientales, Aude, Aveyron, H6- 

ranlt- -----. 

Menrthe, Yosges, Mense ... 
Loz^re, Gard, Ard^he, Yancluse - 
Loir-et-Cher, Loiret, Indre-et-Loire 
Yonne, Seine-et-Oise, Seine, Seine-et- 

Mame, Eare-et-Loir, Mame, Anbe 
Les Landes, Basses-Pyr^n^es, Haates- 

Pyr6n6e8 ...... 

Cbarente-Inf^rleure, Yend^e, Deux-Siv- 

res, Yienne, 
Loire -Inf(Srieare, Finistire, C6te8-dn- 

Nord, Morbihan, Ille-et-Yilaine - 
Allier,Gantal, Pay-de-D6me, Haate-Loire 
Eure, Seine InfSrienre - . . - 
Arri^, Haate-Garronne, Tarn, Tam-et- 

Garonne ----.- 

Total - 



Not. 



86 



Certain important affairs, such as questions appertaining to the state, 
must be submitted to the solemn hearing of the court ; that is, a court 
composed of the two civil chambers united, or, in such courts as have 
only one civil chamber, of such chamber and the police chamber united, 
po that the decision may be given by fourteen judges at least, according 
to the ordinance of the 24th of September, 1828. Each court has its 
chief registrar, and as many deputy registrars as there are chambers ; 
also a fixed number of special attorneys and ushers, who have the exclu- 
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rive right to practise therein. The judges are appointed by the sovereigni 
and for life. 



•V. [^21] 

COURTS OF ASSIZE. 

DEFINITION. — CRIMES. — CLASSIFICATION. — PUNISHMENTS. — NT7BfBEB 
OF COUBTS.— COMPOSITION. — ^DUTY OF THE JUDGES. — THE JURY. — 
SEAT OF THE COUBTS. — ^PBOTECTION AFFOBDED BT THE LAW OF 
FRANCE IN CBIMINAL MATTEB8. — CHAMBEB OF COUNCIL. — CHAMBEB 
OF ACCUSATIONS. — ITS COMPOSITION. — ^ITS DUTIES AND MODE OF 
PROCEEDING. 

Courts of Assize are jarisdictions established for the purpose of taking 
cognizance of snoh acts or o£fences as, in the eye of the law, amount to 
* crimes ; of which class the law considers the greatest to be those which 
are directed against the state, because, in sapping the base of the social 
edifice, all persons become endangered. It places in the next degree 
such crimes and o£fences as are committed against the life, honour, and 
liberty of individuals ; those crimes trouble social order, but not to the 
same extent as those which are directed against the state itself. It next 
notices attempts against property : these attempts, which tend to deprive 
a man of the fruit of his labour, millitate in a direct manner against the 
end for which society was formed — ^namely, the substitution of the em- 
pire of right for that of brute force. Such acts as are reputed crimes 
are punbhable either by death, the galleys for life, transportation, gal- 
leys for a limited period, detention, or redusion, which are considered as 
punishments of the highest degree, and are called afflictive^ et infamy 
antes (Art 7, Book 1, Penal Code) ; or by banishment, or civic degra- 
dation (Art. 8, id.), punishments of the second degree, and are termed 
infamantes only. 

There is a court of assize in each department ; and as there are a lesser 
number of courts of appeal than departments, the composition of the 
courts of assize is not always the same. In those departments which are 
tbe seat of a *court of appeal, the court of assize is composed of ^ ^^ ^ 
three counsellors, one of whom is president, of the attorney- I- -I 
general or one of his substitutes, and the registrar of the court. In 
those departments which have no court of appeal within their locality, 
in order that these counsellors may not be disturbed from their duties 
and be obliged to travel, the court of assize is composed of one member 
only of the court of appeal, who is delegated and who presides, and two 
of the judges of the tribunal of first instance of the place where the 
assizes are held, of the imperial attorney and registrar. But these 
magistrates are solely charged to follow the debates and to apply the 
law. Twelve jurymen, chosen according to law, pronounce upon the 
facts \ but it is not necessary that they should be unanimous, the major- 
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itj binding the minoritj. The assiBes are held every three months, and 
nsuallj at the chief town of the department. The debates are public, 
unless they are repugnant to morality or good order, in which case the 
doors of the court are closed. In the event of a very serious and impor- 
tant matter, a general assembly of the chambers of a court of appeal may 
order that the civil chamber, presided by the first president, shall be 
united to the court of assize. 

It will be proper here to pass in review the guarantees and protection 
which the law gives to the public in France, in all matters of a criminal 
nature, whether in respect to the correctional jurisdiction of the tribunals 
of first instance, or to the courts of assise ; that is to say, whether the 
inaction of the law be reputed a crime, a misdemeanour, or a simple 
contravention of the police law. To conciliate the interests of society, 
which on the one hand demands punishment for crime, with such guar- 
antees as innocency requires on the other, such seems to have been the 
laudable end towards which the authors of the French criminal legisla- 
tion have directed their efforts. 

Ordinary offences and contraventions may be prosecuted in a direct 
manner by the offended parties, but for crimes and misdemeanours which * 
r ^S 1 ^^ punishable by such severe pains ^and penalties, a more im- 
L -I posing kind of procedure has been introduced. It is first to the 
chamber of council, formed in the very heart of the tribunals of first 
instance, that the magistrate principally charged with the inquiry into 
crimes is bound to mdce his report on the degree of probability or sus- 
picion which, after instruction, rests on such or such a person. The 
chamber can either declare there is no ground for prosecution, or order 
the matter to be sent before the police chamber of first instance, or before 
the simple police jurisdiction of the justice of peace, according as it may 
be a misdemeanour or a contravention ; or before the chamber of accu- 
sations of the court of appeal, if it happen to be a crime. The chamber 
of accusations, to which we adverted when speaking of the court of 
appeal, is a section of that court in the nature of a second chamber of 
council, meeting not less than once a week, and specially formed for 
' the purpose of hearing the report of the attorney-general in matters of 
crime, and to pronounce upon his requisitions. It must be composed 
of at least five judges; but if composed of more, and there should exist 
a diversity of opinion, that opinion which is most favourable to the party 
accused is to be adopted. Now we have seen that if the chamber of 
council of first instance considers any ju>t to belong to that species of 
offences which are known in the law as crimes, it cannot send the accused 
party before the court of assize, but the matter must undergo further 
examination. Art. 183 of the Code of Oriminal Instruction requires 
that it should be sent before the chamber of accusations of the court of 
appeal. This chamber then scrupulously considers all the charges which 
weigh upon the prisoner, and it is only when they offer a degree of real 
gravity that it will send him to be tried before the court of assize. And, 
indeed, it is most important for society in general, that a man should 
not be lightly exposed to the anguish and torment of a criminal debate, 
which always leaves behind it in a greater or less degree an unfavourable 
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impression, even in those cases where innooenoe has been dearly proved. 
This ^farther ordeal then, is a farther guarantee for innocenoy, ^ ^^ . ^ 
and may be the means of sparing the accosed the pain and dis- ^ -I 
grace of a wrongful prosecution ; for if the charges are groundless or 
insufficient in the opinion of the chamber of accusations, it will declare 
that there are no grounds for proceeding, and order the prisoner to be 
released forthwith : if, on the contrary, the culpability is apparent or 
seems probable, this chamber cannot convict, but must send the prisoner 
before a court of assize, there to be tried by a jury of his countrymen. 



VI. 
- THE COURT OF CASSATION. 

DEFINITION AND NATURE OV JURISDICTION ^EXAMPLE. MODE OF 

PROCEEDING. — ^ITS EFFECT. — ^EFFECT OF PROCEEDINGS BT THE AT- 
■ TORNBY-GENERAL. — COMPOSITION OF THE COURT. — DIVISION INTO 

CHAMBERS DECISIONS. APPOINTMENT OF THE JUDGES. — THE 

ADVOCATES OF THE COURT OF CASSATION AND COUNdli OF STATE. — 
E6TABLISHMENT OF THIS JURISDICTION. 

This is the highest court of judicature in France, and its jurisdiction 
extends over the whole of the empire. The word cas$aHon is derived 
from the French word ccuter, to break, to repeal, to quash, and is there- 
fore a very appropriate appellation for a court of this nature; and 
although the word may not be, strictly speaking, English, we shall haye 
occasion to make use of it for the want of a better in sho?ring the pecu- 
liarities of this institution. The Court of Cassation may be thus 
defined : — << A tribunal which pronounces on applications to quash the 
judgments given by the tribunals of last resort. The Court of Cassation 
does not go into the merits, but quashes judgments in cases where the 
forms of procedure have been violated, or which are founded on an 
erroneous interpretation of the law, and sends back the merits to the 
^tribunal which is to take cognizance of them.^' — (Arts. 65 and r 4^0^ n 
66 of the Constitutional Act of the 22nd Frimaire, year YIII.) L '^^ J 

It therefore results from the principle that the Court of Cassation 
does not enter into the merits of a case, that it is not a third degree of 
jurisdiction ; and it cannot, in &ct, like a Court of Appeal, examine the 
fact de novo, but must take it as the court or tribunal below has found 
it : and it is only in cases where the law has not been properly applied 
to the fact acknowledged by the judgment, that it is competent to quash.. 
For instance, a Court of Appeal decides, that the civil officer before whom 
a marriage has been contracted, was the officer of the domicil of one of 
the parties, and that the marriage consequently was valid ; the Court of 
Cassation cannot quash under the pretext that this officer was not, in 
fact^ the one of the domicil, even though proof might be offered in sup- 
port of the proposition, for by so doing it would be going into the 
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merits ; bat if a Court of Appeal were to decide that the civil officer 
was not the officer of the domioil of one of the parties, and that never- 
theless the marriage was valid, here the Court of Cassation could annul 
this ruling, because the Court of Appeal would have violated Article 
191 of the Civil Code. 

The judgments of judges of the peace are not susceptible of being 
quashed, excepting when those judges exceed their powers. The judg- 
ments of military and maritime tribunals may be quashed on the grounds 
of incompetency or excess of power. In civil cases the application to 
the Court of Cassation must be made within three months from the day 
of the signification of the judgment to the person personally, or at his 
residence. In criminal and police cases, the delay given is three days 
from the day of pronouncing judgment, and sometimes twenty-four hours 
only. The first formality to be observed in civil and police cases (but 
not in criminal) is, to deposit a sum of one hundred and fifty francs, if 
the judgment is contradictory, and seventy-five francs when the judgment 
r *^^ 1 ^ ^ J de&ult, unless the applicant produces a certificate ^of indi- 
^ -I gence, delivered by the mayor of his commune, visfd by the 
sub-prefect, and approved, not simply authenticated, by the prefect of 
the department. The application in civil cases to the Court of Cassation 
does not stay the execution of the judgment of the court or tribunal 
below. 

The criminal and police cases are taken direct to the criminal 
chamber ; but in civil matters a report of the application is first made 
by one of the counsellors, to that section of the court called the Chamber 
of Requests, which can either admit or reject the application : if it be 
dismissed, the affiiir is irrevocably determined, and the applicant forfeits 
the sum deposited ; if the application be admitted, the applicant notifying 
to his adversary, who is never a party before the Chamber of Requests, 
the order of admission within three months from the day on which it 
was made, summonses him at the same time to appear before the Civil 
Chamber, in order to defend the judgment attacked, within the delay 
prescribed by the regulation of 1738. If the civil secUon quashes the 
judgment, the deposit of one hundred and fifty francs is returned, and 
the matter is sent before another court to decide on the merits ; but 
if it does not, then the judgment which has been impugned, survives 
with all its effects, and the applicant is sentenced to a fine of one hundred 
and fifty francs towards the other party, and to three hundred francs 
towards the state, in which is included the one hundred and fifty francs 
already deposited. The attorney-general of the Court of Cassation can 
also take proceedings before the Court of Cassation in the interest of the 
law; but in that case the judgments quashed are s^U in force as between 
the parties. 

The Court of Cassation is composed of forty-nine counsellors or judges, 
including a. first president and three presidents of chamber, an attorney- 
general, and six advocates-general, one head registrar appointed by the 
sovereign, four deputy registrars appointed by the registrar, and a certain 
number of ushers. It is divided into three chambers, one called of 
requeMUj one civil| and one criminal and police ; and neither chamber 
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can give judgment unless it be composed of *eleyen ooansellors p ^^ - 
at the least, including the president. The judges are appointed >- J 
by the sovereign, and for life. 

The law of the 27 Yentose, year YII.; established certain officers at 
the Court of Cassation who were charged with the fulfilment of those 
duties which the advocates of the royal council of state had exercised 
previously to its suppression, and the decree of the 25th June, 1806, 
conferred upon them the title of advocates. A decree of the 11th June 
preceding had already instituted advocates at the council of state, with 
the exclusive right of signing all documents, papers, petitions, and 
writings for parties in all matters of a contentious nature. The council 
of state being placed at the summit of the administrative hierarchy, as 
the Court of Cassation is of the judicial, it was natural and desirable 
that the functions of the advocates of the council and the court should 
be united in the same person, which was carried out by the Ordinance 
of the 10th Sept. 1817, as follows : — << Art. 1. The order of advocates 
at our councils, and the College of Advocates at the Court of Cassation, 
are united under the denomination Order of Advocate* at the Councils 
of the King and at Ae Court of Cassation. Art. 2. The functions for 
the future shall be inseparable. Art. 8. Their number is irrevocably 
fixed at 60.'^ So that the advocates of the council of state and at the 
Court of Cassation at present enjoy the twofold and exclusive privilege, 
first, of conducting the procedure, arguing, and pleading before the Court 
of Cassation ; and, secondly, of presenting before the council of state all 
contentious matters of the administrative order. More recent adminis* 
trative decisions have also determined, that these advocates alone shall 
be admitted with the parties to defend, in contentious matters, those 
interests (often most important) which are discussed in the different 
ministerial departments, between the public administration and private 
individuals. 

Thi3 jurisdiction was instituted by the decree of the 27th Nov., 1790. 



•Vn. [*28] 

THE COURT OF ACCOUNTS. 

DNINITION.— ORGANIZATION OV THE COURT. — ITS DUTIES. — ^ITS JUDI- 
CIAL FUNCTIONS. — APPOINTMENT OF ITS MEMBERS COMPOSITION OP 

THE COURT. — ^DIVISION INTO CHAMBERS. — ^DUTIE^ OP EACH CHAMBER. 

— DECISIONS PERMUTATION. — REFERENDARY COUNSELLORS. •— 

CHAMBER OP COUNCIL. — ^APPEAL. 

• 

Although, strictly speaking, the Court of Accounts is not a court of 
law, inasmuch as it was instituted solely for the purpose of controlling 
and verifying the public accounts, that is, the receipts and expenditure 
of the nation and those public functionaries who are entrusted with the 
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same, and consequently affects a small portion of the oommnnity only, 
still, as it has certain judicial powers attached to it, and is organised on 
the same principle as the courts of law properly so called, we have thought 
it desirable to offer a few remarks on this institution, showing the nature 
of its duties, its composition, &c. 

The Court of Accounts was organized by the law of the 16th Sept., 
1807, and is charged with the verification and control of the public 
receipts and expenses, which are presented to it every year by the 
receivers-general, the paymasters of the public treasury, the receivers of 
the registration duties, the stamps, the state domains, the receivers of 
customs, the receivers of indirect taxes, directors of post>offices, of the 
different mints, the central cashier of the public treasury, and the 
responsible agent for the transfer of accounts. It also verifies and con- 
trols the annual accounts of the treasurers of the colonies, of the treasurer- 
general of invalides at the navy department, of the stewards of the 
imperial colleges or lyceums, of the commissaries of gunpowder and 
saltpetre, of the agent responsible for the transfer of the stock of the 
r •90 1 lpv^>li(^ debt, of the agent responsible for the public debt book 
L -■ ^itself, of the agent responsible for annuities, of the cashier of 
the sinking fund, deposits, and consignations, of the cashier of the 
imperial printing-office, of the cashier of the salt-works in the East, of 
the receiFcrs of communes, poor-houses, and charitable institutions, 
where their incomes amount to the sum fixed by the laws and regula- 
lations, and lastly, all accounts which are attributed to it by law or any 
ordinance. 

All those who are accountable for any public moneys are bound to 
furnish and leave tneir accounts at the registry of the court within the 
time prescribed by the laws and regulations; and in case of default or 
delay, the court may sentence them to such fines and punbhments as by 
such laws and regulations are enacted. 

The members of the Court of Accounts are appointed by the sovereign 
for life ; and the court itself takes rank next after the Court of Cassation, 
and enjoys the same privileges. It is composed of a first president, three 
presidents, eighteen counsellor-masters of account, eighty referendary 
councellors divided into two classes, eighteen in the first and sixty-two 
in the second, an attorney-general, a head registrar and deputies, and 
the necessary number of ushers. There are three chambers, each com- 
posed of a president and six masters of accounts; the first president 
can preside in either chamber, when he thinks fit. The duties of the 
three chambers are as follows : — the first chamber takes cognizance of 
the accounts relative to the public receipts ; the second, those relative 
to the public expenses ; and the third, the accounts which relate to the 
receipts and expenses of the departments and communes whose budgets 
are fixed by the state. A fourth temporary chamber has been estab- 
lished by the decree of the 15th of January, 1852, composed of five 
counsellor-masters including the president. The eighteen masters are 
divided among the chambers by the first president, and no chamber can 
adjudicate with less than five members. The decisions are taken by the 
majority of opinion, and in case of an equal division, the opinion of 
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tbe president predominates. On the 1st of March in every year, a 
permutation tales place in tbe composition '*'of each chamber, ^ ^^^ . 
by the order and under the directions of the first president. «- J 

The referendary counsellors are not attached to any chamber in par- 
ticular. They are charged with the making of the reports of the 
accounts, and have no deliberating voice. The chambers meet together 
when necessary, to form the chamber of council. 

An appeal Ues from the orders of this court to the council of state, 
either on the part of the individual functionary or any minister whose 
department it may concern, whenever either party may consider that an 
order should be quashed on the ground of a violation of form of proce- 
dure, or an erroneous interpretation of law. This leads us therefore to 
consider the council of state. 



vm. 

THE COUNCIL OF STATE. 

ORGANIZATION. — ^DEFINITION. — COMPOSITION. — APPOINTMENT AND RE- 
VOCATION OP COUNCILLORS. — ^THB PRESIDENT.— COUNCILLORS OP 
STATE IN ORDINARY SERVICE^ AND MASTERS OP REQUESTS. — COUN- 
CILLORS OP STATE IN EXTRAORDINARY SERVICE. — QUALIFICATION 
POR AUDITORSHIP. — DIVISION OF COUNCIL INTO SECTIONS. — DELIBE- 
RATIONS OP THE GENERAL ASSEMBLY. — ^PROMULGATION OP DECREES. 
— ^DISCUSSION OP PROJECTS OP LAW BEFORE THE LEGISLATIVE ASSEM- 
BLIES. — THE JUDICIAL SECTION. — FUNCTIONS.— COMPOSITION. — DELI- 
BERATIONS.— GOVERNMENT COMMISSARIES. — SPECIAL ASSEMBLY. — 
COMPOSITION. — ^MODE OP PROCEEDING. — THE DELIBERATION. — THE 
DECREE. — THE REVISION. 

The law which organized the council of state, as it at present exists 
in France, is that of the 25th of January, 1852. The duties and func- 
tions of the council of state are as follows : — It prepares all p ^q. ^ 
projects of law (und^r the direction of the sovereign,) and sup- I- J 
ports the discussion of them before the legislative house ( Corpz LdgiS' 
latif.) It also prepares all decrees, whether relating to administrative 
matters, the examination of which is submitted to it by legislative or 
reglementary enactments, or to contentious administrative matters, or to 
any conflict of attributes between the administrative and judicial autho- 
rities. It is necessarily called upon to advise upon all decrees touching 
the regulation of public administration, or which are about to be pro- 
mulgated in the form of regulations. It also takes congnizance as a 
court of high administrative police of such acts of public fundtionaries 
as may be submitted to it by the sovereign. 

The council of state is thus composed : — ^1. Of a Vice-president 
appointed by the sovereign : — 2, Of from forty to fifty councillors of 
state in ordinary service :----3. Of councillors of state in ordinary service, 

June, 1856.— 4 
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not comprised in the seotions, the na mber of whom howeyer must not 
exceed fifteen : — 4. Of councillors of state in extoaordinary service, 
whose number must not exceed twenty: — 5. Of forty masters of 
requests divided into two classes of twenty each : — 6. Of eighty auditors 
divided into two classes, twenty of the first and sixty of the second. 
A secretary-general, having the rank and title of master of requests, is 
also attached to the council of state. All the ministers have a seat 
and a deliberating voice in the council, the members of which are 
appointed and revoked by the sovereign at his pleasure. 
. The council of state is presided over by the sovereign, and in his 
absence by the vice-president. The latter also presides, when he thinks 
fit, over the different administrative sections, as well as the general 
assembly, when sitting on contentious matter. Councillors of state in 
ordinary service and masters of requests cannot be senators or members 
of the legislative body ; and their functions are incompatible with any 
other public office to which a salary is attached. Nevertheless, general 
officers of the army and navy may be councillors of state in ordinary 
r *^^1^^^^^* and in such case *they are 6onsidered as being on 
L -I detached duty, so that their right to seniority may not be pre- 
judiced. Those councillors of state in ordinary service who do not form 
part of the seotions, are Qhoeen among such persons as fill high official 
appointments. They take part in tlie deliberations of the general assem- 
bly of the council of state, and have a deliberating voice therein, but 
they do not receive any salary or indemnity as councillors of State. The 
councillors of state in extraordinary service assist, and have a deliberating 
voice, at such of the general meetings of the council to which they have 
been convoked by the special order of the sovereign. No one is elegible 
for the post of auditor at the council of s^te, unless he has taken the 
degree of doctor or licenciate in one of the faculties, or has been 
admitted into the polytechnic school, the school of Saint Gyr, or the 
naval school ; or if he has not been held admissible by a board of exami- 
ners, composed of three members of the council of state ; and no person 
is allowed to present himself as a candidate for such examination unless 
he be inscribed on a list which has been approved of by the sovereign. 

The council of state is divided into six sections, that is to say : — 1. 
the Section of Legislation, Justice, and Foreign afiie^irs : — ^2. the Judicial 
Section ; — 3. the Section of the Interior, Public Instruction, and Public 
Worship ;— 4. the Section of Public Works, Agriculture, and Com- 
merce; — 5. the Section of War and the Navy Departments; — 6. the 
Section of Finance. Each section is presided over by a councillor of 
state, who is appointed president of section by the sovereign. 

The deliberations of the council of state on the report made by the 
councillors of state on all projects of law and important matters, and by 
the masters of requests on all other matters, are taken at the general 
assembly by the majority of votes. Masters of requests and auditors of 
the first class assist at the general assembly ; but auditoic? of the first 
class cannot assist at those general assemblies at which the sovereign 
r moo -I presides without a special authorization. ^Masters of requests 
L -I can give their opinion in all matters, but they have no deliberat- 
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ing Toice except in matters where they act as reporters. The coanoil 
cannot delil>ei:ate unless twenty members, having the right of deliberation, 
are present^ exdusiye of the ministers ; and in case of an equal diyision 
in opinion, the vote of the president preponderates. The decrees which 
are promulgated after the deliberation of the general assomby mention 
that the council has been heard ; those promulgated after the deliberation 
of the special assembly of the council on contentious matters, mention 
the council of state on contentious matters Jias been heard.;, and, lastly, 
those promulgated after the deliberation of one or more of the sections, 
indicate the sections that have been heard. The sovereign appoints three 
councillors of state to support the discussion of every project of law 
which is presented to the legislative corps or to the senate. 

The judicial section is charged with the direction of the written in- 
struction and the preparing the report of all matters of a contentious 
nature, as well as of those conflicts of attributes which sometimes arise 
between the administrative and judicial authorities. It is composed of 
six <K>uncillors of state, including the president, and of the number of 
masters of requests and auditors determined by the regulations. It can- 
not deliberate unless five at least of its members, having a deliberating 
voice, are present. The masters of requests have a right of opinion on . 
all matters, but no deliberating voice except in those of which they 
may be the reporters. The auditors have only a right of opinion in the 
cases of which they have prepared the report. 

Three masters of requests are appointed by the sovereign to fill the 
functions of government commissaries with regard to contentious admi- 
nistrative matters, and they assist at the^ deliberations of the judicial 
section. The report of all matters is made in the name of the judicial 
section at a public sitting of an assembly of the council of state specially 
formed for the purpose. The assembly is thus composed : — 1. of the 
members of the judicial section ; — 2. of ten councillors *of State,' r^oA -i 
appointed by the sovereign, and taken in equal numbers from all 1^ -■ 
the sections, one half of whom are renewed every two years, and the 
assembly is presided over by the president of the section. After the 
report is made, the advocates of the parties are allowed to make their 
observations,* and the. commissary of the government makes his conclu- 
sions in each affair. Those aflfairs in which no advocate appears, are not 
taken at the public sittings, unless one of the councillors of the section 
or the government commissary, to whom they are always communicated 
beforehand, should require it. 

The members of the council of state cannot participate in any delibe- 
ration relative to an application against the dcMsion of a minister, when 
that decision has been prepared by a deliberation of a section in which 
they have taken part. The council cannot deliberate on contentious 
matters unless eleven members at least, having a right to deliberate, are 
present ; and in the event of an equal division of opinion, the voice of 
the president predominates. The deliberation is not public ; the project 
of the decree is transcribed on the minutes of the deliberation, which 
minutes also mention the names of those members present who have de- 
liberated. A copy of the project is signed by the president of the judi- 
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cial section, and presented by the yice-president of the council of statd 
to the sovereign, and the decree which thereupon follows is counter- 
signed by the keeper of the seals, minister of justice. If thb decree be 
not conformable to the project proposed by the cov^ncil of state, it is in- 
serted in the Moniteur and the Bulletin de$ Lois. In all cases, however, 
the decree is read at a public sitting : and whenever the provisions of the 
the law have not been stricftly observed, it m^j be made the subject of a 
revision. 

We have already adverted to the advocates(A) who have the exclusive 
right to practice before the council of state, which has also its registrar, 
and a limited number of ushers, like a court of law. 



[♦85] *IX. 

THE HIGH COURT OF JUSTICE. 

DEFINITION AND FUNCTIONS.-— COMPOSITION. — THB INSTRUCTION. — THE 
HEARING AND THE JUDGMENT. — TRANSITORT DISPOSITIONS. 

This court of high and special jurisdiction is not of a permanent cha- 
racter ; that is, although the judges are appointed every year by the 
sovereign, the court itself cannot assemble without an imperial decree to 
that effect. Its judicial functions were formerly exercised by the chamber 
of peers, but after the abolition of that institution in 1848, they were 
vested in a high court of justice which the republic created for that pur- 
pose. It takes cognizance of all crimes, attempts, or conspiracies, whether 
against the sovereign or the safety of the State, and is, as it at present 
exists, regulated by the 'SenaHU-constUtum of the 10th of July, 1852, 
which is to the following effect : — 

TITLE I. 

THE COMPOSITION OF THE HIGH COURT. 

Article 1. The high court of justice, created by Article 64, of the con- 
stitution, is composed, first, of a chamber of accusation, and of a chamber 
of judgment formed of judges chosen among the members of the Court of 
Cassation ; secondly, of a high jury chosen among the members of the 
councils-general of the departments. 

2. Each chamber is composed of five judges and five supplementary 
judges. 

8. The judges and supplementary judges of each chamber shall be 
r *S6 1 ^^^^^'^ every year in the month of November by *the president 
L J of the republic. Nevertheless, the chambers of the high court 
shall remain seized, over and above the term of one year fixed for the 
duration of their powers, of the instruction and judgment of such matters 
as may have been referred to them respectively. 

4. In case of a vacancy either by the death or resignation of a judge, 

(A) See sapra, p. 27. 
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•the jadge appointed in his place shall remain in office for snoh time onl j 
as shall remain unexpired of the powers granted to his predecessor. 

5. The decree of the president of the repnblic convoking the high 
court, designates the judge who shall act as' president in each chamber. 
The attorney-general of the high court of justice, and the other officers 
of the public ministry, shall be appointed for every affair by the decree 
of the president of the republic which conyokes the high court. 

6. The president of each chamber appoints a registrar, who shall take 
the oath. The procedure and decisions of the high court shall be de- 
posited in the registry of the Court of Cassation. 

7. The high jury is composed of thirty-six jurymen and four supple- 
mentary jurymen. 

TITLE II. 

THB INSTRUOnON. 

8. The officer of the public ministry who shall receive any information 
which may lead him to suspect the existence of either of the crimes men- 
tioned in Article 54, of the constitution, is bound to transmit to the 
minister of justice, with as little delay as possible, a copy of all reports, 
denunciations, complaints, and all other papers in support of the accusa- 
tion. Nevertheless, the instruction of the affair must be continued with- 
out interruption. 

9. If the chamber of accusations of a Court of Appeal be called upon 
to decide on any matter which would fall ^within the competency ^ ^q^ -i 
of the high court, the attorney-general must obtain a stay of pro- ^ -■ 
ceedings, and request that the papers may be sent to the minister of 
justice ; the chamber must order a stay of proceedings, and even should 
do so ex officio. 

10. In the case laid down by the preceding article, the papers shall 
immediately be transmitted to the minister of justice. If within fifteen 
days a decree of the president of the republic has not convoked the 
high court, the papers shall be sent back to the attorney-general, and 
the Court of Appeal shall proceed according to the provisions of the 
code of criminal instruction. The high court can always be seized of 
an affair at any time before the Court of Appeal has given its deci- 
sion. \ 

11. As soon as a decree of the president of the republic has charged 
the high court of justice with the cognizance of an affair, the cham- 
ber of accusations of the high court shall immediately enter upon its 
fanctions. 

12. Its jurisdiction extends over the whole of the territory of the 
republic ; it proceeds according to the dispositions of the code of crim- 
inal instruction. If the fact does not constitute a crime within the 
competency of the high court, it orders the matter to be sent back to 
the competent judge, whom it designates. 

13. Its decisions are attributable to its own jurisdiction alone, and 
are not susceptible of any appeal. 
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14. If the chamber of aoousatioDs of the high court sends any mat- 
ter before the chamber of judgment, the president of the republic con- 
vokes that chamber, fixes the town or citj in which the sittings are to 
be held, and the day for th6 opening of the debates. 

15. Within the ten days which follow the decree of convocation, the 
first president of the Court of Appeal, and in case there be no Court of 
Appeal, then the president of the tribunal of first instance of the chief 
town of the department, draws, by lot and at a public sitting, the name 
of one of the members of the council-general. 

r *S8 1 *^^' '^^^ functions of a high juryman are incompatible with 
L J those of — 
Minister, 
Senator, 

Deputy of the legislative corps, 
* Member of the council of state. 
The incompatibilities, incapacities, and excuses resulting from tlie law 
on juries, are applicable to the jurymen of the high court. 



TITLE ni. 

THE HEABINQ AND THE JUDGMENT. 

17. The dispositions, forms and delays prescribed by the Code of 
Criminal Instruction, which are not contrary to the constitution and the 
present law, will be observed by the high court. 

18. On the day indicated for the trial, if there be less than sixty 
jurymen present, this number shall be completed by supplementary 
jurymen drawn for by lot by the president of the high court among the 
members of the council-general of the department within which it is 
sitting. 

19. A member of the council-general who has filled the same func- 
tions within two years, cannot form part of the high jury. 

20. A high juryman absent without a lawful excuse, may be fined in 
a sum of not less than one thousand francs or more than ten thousand 
francs, and may also be deprived of his political rights during one year 
at the least, and five years at the most. 

21. Both the accused and the public minister has a right to challenge, 
conformably to the law on juries. 

22. The declaration of the high jury that the accused is guilty, and 
the declaration to the effect that there exist attenuating circumstances in 
favour of the party found guilty^ must be made by a majority of more 
than twenty. 

The punishment shall be pronounced conformably to the dispositions 
of the Penal Code. 
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V 

*TITLE IV. [ '39 ] 

TBANSITORT DISPOSITIONS. 

23. The first nomination of judges and supplementary judges of the 
high court shall take place within fifteen days from the promulgation of 
the present senaHls-consulfumj and shall he renewed in the month of 
Noyember next. 



X. 

THE COUNCIL OF PRUD'HOMMES. 

DEFINITION. — THE FIRST ESTABLISHMENT OF THIS SPECIES OF TRIBU- 
NAL ^ITS POWERS. — ^APPEAL.— OTHER ATTRIBUTES. — CREATION OF 

NEW COUNCILS. 

The council of Prud'hommes is a species of tribunal instituted, in 
two localities only in France, for the purpose of settling, by means of 
conciliation, those trifling differences which daily arise between manufac- 
turers and their workmen, or between master-workmen, companions and 
apprentices. The first council of this description was instituted at 
Lyons by the law of the 18th of March, 1806, in fayour of the silk 
trade and those other trades immediately connected therewith. 

The council is composed of manufacturers, mercers, master-workmen, 
foremen, dyers, and common workmen elected among themselves. 
Whenever the means of conciliation fail, the council can finally dispose 
of all cases where the sum in dispute does not exceed two hundred 
francs; but it may take cognizance of all other contestations between 
manufacturers, tradesmen, master-workmen, foremen, workmen, com- 
panionSy and apprentices, whatever may be the amount in die- ^ ^^^ -. 
pute, '''subject to appeal to the tribunal of commerce, if there ^ -I 
be one in the district, or, if not, to the tribunal of first instafice. 

There are other functions besides those of a judicial nature which 
belong to this institution ; as, for instance, the inspection of the work- 
shops, but with a view of obtaining information as to the number of looms 
and workmen only ; or the council may be assembled by the administra- 
tive authorities whenever the latter may think fit, to give its opinion on 
any questions which may be submitted to it. Since 1806, the council 
has been regulated by divers laws, ordinances and decrees, the last of 
which is the law of the Ist of June, 1853. 

An ordinance of the 29th December, 1844, established a council of 
prucThommes in Paris in favour of the metal trade and all trades con- 
nected with it. Another ordinance of the 9th of June, 1847, created 
three new councils in Paris as follows : a special one for the manufacture 
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of all kinds of tissues, and the different trades in connection therewith ; 
another for the mannfactare of chemicals and its branch trades ; and a 
third for all other trades. 

This species of tribunal has been found to work well, and to be of 
very great practical utility. 



[*41] 'SECTION II. 

THE PUBLIC MINISTRY. 

DEFINITION. — THE ATTORN ET-QENERAL OF THE COURT OF CASSATION. — 
ADVOCATES-OENERAL, ID. — ^ATTORNEY-GENERAL OF COURT OF APPEAL. 
— ^ADVOCATES-GENERAL, ID. — SUBSTITUTES OF ATTORNEY-GENERAL. 
— IMPERIAL ATTORNEY. — HIS SUBSTITUTES. — THE SURVEILLANCE. — 
THE FUNCTIONS. — THE PARQUET. — THE CONCLUSIONS. — THE REQUISI- 
TION. — THE REPLY. — FURTHER CONCLUSIONS. — ^INTERRUPTION. — ^AP- 
POINTMENT OF THE PUBLIC MINISTRY. — ^TRIBUNALS OF COMMERCE 
AND JUSTICE OF PEACE. 

This institution being quite unknown to our judicial system in England^ 
we shall be obliged to enter somewhat fully into the subject, in order to 
explain its nature and utility. The expression public ministry has two 
acceptations ; sometimes it signifies that species of magistracy which is 
established in every court and tribunal in France to represent society 
in all matters in which it is interested, to watch in the name of the 
sovereign over the reign of order, to require the application and the 
execution of the law, and to take up the defence of those who dannot 
defend themselves, such as absentees, lunatics, &c. ; and sometimes it is 
applied to the persons themselves, who are invested with the powers 
and functions of this office, as we shall find on reference to Art. 184 of 
the Civil Code. 

At the head of the public ministry is placed the attorney-general of 
the court of cassation ; he is assisted by six advocates-general, whom he 
charges with such of his duties as he does not perform himself; and he 
r M^ 1 ^^ ^^^^^ ^b® surveillance, *and can only be controlled, by the 
I- -I minister of justice. In every court of appeal there is an attor- 
ney-general, who has under his orders and direction a fixed number of 
advocates-general and substitutes, according to the extent of the popula- 
tion of the jurisdiction of each court Every tribunal of first instance 
has an imperial attorney, with a fixed number of substitutes^ according 
to the extent of each particular jurisdiction. 

The attorney-general of the Court of Cassation has under his surveil- 
lance all the attomeys-general of the courts of appeal ; these latter exer- 
cise the like control over the advocates-general, their substitutes, the 
imperial attorneys and their substitutes, of their respective judicial cir- 
cumscriptions. They exercise besides a control over all officers of the 
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judicial police, and all ministerial officers (such as attonieys, ushers, 
Ac.) within the limit of their court. The attorney-general usually 
pleads at the solemn sittings of the court, as well as the ordinary sittings, 
if he thinks fit ; the advocates-general plead in the name of the attor- 
ney-general, at the ordinary civil sittings, the criminal sittings, and even 
at the solemn sittings, when the attorney-general desires them to do so ; 
the substitutes of the attorney-general are specially charged with the 
examination and report of the chamber of accusations, and the drawing 
up the official acts; the advocates-general also replace the attorney- 
general, in case of absence or hindrance, and the substitutes in like 
manner replace the advocates-general. 

The collective. body of the functionaries of the public ministry of a 
court of appeal (as indeed of auy other tribunal) is called the Parquet^ 
an assembly wherein the conclusions are discussed in the case of a dif- 
ference of opinion between the attorney-general and the advocate-general. 
The pleading of the public ministry is generally called conclusions^ be- 
cause they may confine themselves to pleading in the form of conclu- 
sions ; sometimes, however, they act by way of action, that is, as prin- 
cipals, in the same manner as a private individual in his own causo ; as, 
for instance, when *they demaud the nullity of a marriage on ^ ^ . » ^ 
the ground of bigamy, or the interdiction of a madman: but I- -I 
they more frequently act by way of requisition and as joint parties ; that 
is, they do not demand in a direct manner that the tribunal should grant 
a certain thing to society in general, but request the tribunal, by way 
of conclusions, to decide in a particular manner in favour of the party 
with whom they have joined. 

No reply in civil cases is allowed after the public ministry ; neverthe- 
less, the parties may present notes to the president upon facts omitted or 
improperly represented. But this prohibition is only to be enforced in 
cases where the public ministry acts as a joint party, for if he proceeds 
by way of action, then the principles of the defence follow the ordinary 
and usual course ; such also may be the case, when in a requisition he 
has not contented himself with concluding as a joint party, as where the 
conclusions contain a denunciation or an unforeseen imputation ; but if 
they do not involve any serious and new imputation, but simply present, 
in the interest of the losing party, a means of non-suit which the judges 
should have applied ex officio^ the reply will not be allowed, because in 
that case these is no right of defence to protect. And it has been 
settled by the court of appeal of Paris (26 June, 1826 ; 2 vol. Siret, 
1826, p. 268) that in civil matters, when once the public ministry has 
been heard, and a day named for giving judgment or making an order, 
he cannot make any further conclusions to the court. The Court of Cas- 
sation has likewise held that a tribunal cannot address any observation 
to the public ministry while pleading, with a view to requesting him to 
consider the matter as disposed of in the mind of the court, and conse- 
quently to discontinue his address. 

The different functionaries of the public ministry are named by the 
sovereign, but, unlike the other branch of the judicial order (the judges), 
are removable at pleasure. There is no imperial attorney in the tri- 
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buDftls of oommeroe, or in the tribunals of the justice of the peace, at 
rn,A4-y ^^^^ wheu oocupicd *on civil matters; but when the judges of 
L -I the latter are occupied as judges of simple police, then the 
office of the public ministry is exercised by a commissary of police, or, 
in case of impediment, by the mayor of the town in which the tribunal 
is situate, or his deputy. 



[*45] *PAIIT II. 

ON THB SYSTEM OF LEGAL EDUCATION IN FRANCE. 



'* Scire leges, non hoc est verba eamm tenere, sed vim ac potestatem.'' 

"Une bonne direction, n'est-elle pas pr^fi^rable k qnelques notions positives 
qn'on trouve dans les livres, on qa'on apprend ais^ment par la tritare des affaires 7" 
— M. Sedillez to the Legislative Assembly, 12th March, 1804, on the Organization 
of the Schools of Law in France. 



CHAPTER I. 



1. CREATION OP THB UNIVER8ITT OP PEANOB. — 2, DIVISION OP THB 
UNIVEE8ITT INTQ A0ADBMIB8. — 3. THB ESTABLI8HMBNT OP THB 
PAOULTIBS. 

In considering the important subject of legal education in France, it 
will be our endeavour to point out, in as concise a manner as possible, 
the rules and regulations by which the faculties of law are gOTemed, 
and which the uniyersity of France (of which they form part) imposes 
upon all those who frequent them, ana who seek the honour, privileges, 
and advantage of the degrees they confer. We shall also endeavour to 
show the legislation on this matter as it exists at the present day, after 
r*461 ™^®^ modification, which is only to be *found in a voluminous 
I- -> collection of laws, ordinances, statutes, decrees, and resolutions ; 
and so arrange it as to form a concise text, in order to. avoid the other- 
wise long and difficult research, which would be necessary to arrive at a 
proper appreciation of it. 

We shall necessarily begin by presenting a sketch of the university 
itself, and of its administrative organization, in order to show how its 
authority and jurisdiction are exercised over the faculties of law, which 
will lead us to point out the attributes of the grand master, the superior 
council, the academic council, rectors, inspectors, and the heads of the 
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faculties of law. We shall then proceed to consider the creation of the 
schools of law (afterwards called facnlties,) and the legislation which 
governs them, especially with regard to the conrse of studies and the 
examinations necessary to be gone through previously to obtaining the 
different degrees which these faculties have the power to grant, and 
which are requisite and indispensable to the status of advocate. 

1. OBEATION 07 THE UNIYEBSITT. 

The organic law by which the university of France was created, is 
that of the 10th of May, 1806, the articles 1, and 2, of which law are 
to the following effect ; — ^There shall be formed, under the name of the 
imperial university, a body charged exclusively with the teaching and 
the public education of the whole empire. The university was after- 
wards regulated by a decree of the 17th March, 1808, by which it was 
provided, that the public teaching of the whole empire should be exclu- 
sively confided to the university; that no school, no establishment 
whatever for teaching could be formed, independent of the university 
and without the sanction of its chief; and also that no person could 
open any school, or teach publicly, without being a member of the 
imperial university, and a graduate of one of its faculties. 

♦2. THE DIVISION OF THE TJN1VEE8ITY INTO ACADEMIES. [ ^47 ] 

The same decree, by article 4, provides that the university should be 
divided into as many academies as there were Courts of Appeal ; but 
this has been altered by recent legislation, as will be found on reference 
to the law of the 14th June, 1854, Art. I., which is to the following 
effect : — France is divided into sixteen academic circumscriptions, of 
which the different seats are, — Aix, Besan9on, Bordeaux, Caen, Clermont, 
Dijon, Douai, Grenoble, Lyons, Montpellier, Nancy, Paris, Poitiers, 
Bennes, Strasbourg, and Toulouse. 

Art. 5. of the decree of the 17th March places the different schools 
belonging to each academy in the following order : — 

1. The Faculties of Profound Sciences for granting Degrees. 

2. The Lyceums (afterwards called Eoyal Colleges.) 

3. The Secondary Communal Schoob (afterwards called Communal 
Colleges.) 

4. Institutions. 

5. Boarding Schools. 

6. Primary Schools. 

3. THE ESTABLISHMENT 07 TEO! FACULTIES. 

Art. 6. (same decree) provides that there shall be five orders of 
Faculties in the University, that is to say : — 

1. Faculties of Theology. 

2. Faculties of Law. 

3. Faculties of Medicine. 

4. Faculties of Mathematical and Physical Sciences. 

5. Faculties of Letters. 
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And it 18 farther provided by art. 17, of the decree of the 17th March 
1808, and by art. 80, of the ordinance of the 17th Febmary, 1815, that 
besides the special kind of instruction with which they are intmsted, 
r ^48 1 ^^^ f&oulties shall, after *the examinations and public acts,(a} 
L -I and according to the forms prescribed by the regulations, hare 
the power of conferring the degrees which are, or may thereafter be, 
necessary for the diflFerent ecclesiastical, political, and civil functions and 
professions. 

Arts. 16, and 18, of the decree are to the effect, that there should be 
three different degrees in each faculty, that is, bachelor, licenciate, and 
doctor ; that the degrees do not confer the title of member of the univer- 
sity, but are necessary to obtain it. 



[*49] *CHAPTER II. 

ON THE ADMINISTRATIVE ORGANIZATION OF THE UNIVERSITY. 

1. THE MINISTER OF PUBLIO INSTRUOTION, GRAND MASTER OF THE UNI- 

VERSITT. — 2. THE SUPERIOR COUNCIL OF PUBLIC INSTRUCTION 3. 

THE ACADEMIC COUNCIL. — 4. THE RECTORS. — 5. INSPECT0R8-QENERAL. 
— 6. INSPECTORS OF ACADEMIES. — 7. THE DEAN OF THE FACULTY 
AND THE ASSEMBLY OF THE PROFESSORS. 

The imperial university shall be ruled and governed by the grand 
master, who shall be appointed and revoked by us. (Art 50, Decree 
17lh March, 1808.) 

The public instruction shall be under the direction of a minister of 
state. He shall exercise the functions of grand master of the University 
of France, as they are determined by the laws and regulations. (Royal 
Ordinance of the 10th February, 1828.^ 

The deans and professors of the Faculties, other than that of theology, 
shall be appointed for the first time by the grand master. After the first 
formation, the vacant places of professors in those faculties shall be open 
to competition. (Art. 7, Decree 17th March, 1808.) 

The grand master shall nominate to all administrative places and pro- 
fessorships in the colleges and lyoeums ; he shall also nominate all the 
officers of the academies and those of the university, and make all pro- 
motions in the body of professors. (Art. 51.) 

r ^50 1 ^^ ^^^^ institute those persons who shall have obtained ^pro- 
L J fessorships after competition, in such a manner as shall be regu- 
lated by the council of the university. (6^ (Art. 52.) 

He shall grant permission to teach ana to open houses of education to 
such graduates of the university as may make application, and have com- 
plied with the conditions required by the regulations to obtain such per- 
mission. (Art. 54.) 

(a) See infra, p. 78. 

(b) Now called the saperior coancil of pablic instniction. 
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After the examinatioiiB for degrees, and on the favourable report of 
the faculties; vud'd by the prefect, the grand master shall ratify the 
receptions. Whenever he may think it necessary for the maintenance 
of discipline, he may order such examinations to be gone through a 
second time. (Art. 58.) 

The diplomas conferring degrees shall be intituled in his name, and 
by him. (Art 3, of the OrdiDaoce of the 1st November, 1820.) 

The grand master shall give such regulations for the discipline of the 
different schools as shall be decided on by the council of the university. 
(Art. 60, Decree 17th March, 1808.) 

All letters are addressed to the grand master ; he takes cognizance of 
them, and distributes them to the members of the council to whose par- 
ticular department they may respectively relate. (Other part of Art. 8, 
of the Ordinance 1st November, 1820.) 

The faculties, colleges, and in general all establishments of public 
instruction, correspond with the grand master through the rector. (Art. 
6, of the Regulation of the 10th October, 1809.) 

2. THE BUPBBIOa OOUNOIL OF PUBLIO IN8TRU0TION. 

The council of the university shall be composed of thirty members. 
(Art 60, Decree of the 17th March, 1808.) 

The power attributed to the council of the university shall be exercised 
by a commission of five members, which ^shall take the title of p ^.^ ^ 
commission of public instruction. (Art. 8, of the Ordinance of ^ •> 
the 15th August, 1815.) 

The commission of public instruction shall take the title of royal 
council of public instruction. (Art. 1, of the Ordinance of the 1st No- 
vember, 1820.) 

The department of public instruction has undergone much modifica- 
tion since 1848, and the superior council of public instruction, as it is at 
present called, is regulated by Art. 5, of the Decree of the 9th March, 
1852, and is thus composed : — three members of the senate ; — three 
members of the council of state; — five archbishops or bishops; — ^three 
members of the different religions acknowledged by the state, other than 
catholic, that is to say, one minister of the reformed church, one minister 
of the church of the confession of Augsbourg, and one member of the 
central Israelite eonsistory ; — three members of the Court of Cassation ; 
—five members of the institute; — eight inspectors-general; — and two 
members of the free schools. (6) The members of the superior council 
are appointed for one year. The minister of public instruction presides 
over the superior council, and fixes the opening of the sessions, which 
must take place at least twice a year. 

(b) The law ftcknowledges two kinds of primary and secondary schools : — 1. 
Those schools which are founded and supported by the commnnes, departmentSi 
or the state, and which are called public sehooU, 2. Those founded and supported 
bj private indiyiduals or associationSi and called /re^ tehooU. (Law I9th Jann- 
arj, 1850, Art. 17.) The free schools are so far nnder the control of the minister 
of public instruction, that they are subject to inspection like all others. 
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Our royal connoil shall draw up and settle the general regulations 
relative to professing and discipline. (Art. 55^ Ordinance of the 17th 
Fehr. 1815.) 

All questions relative to the discipline, accounts, and the general 
management of the faculties and colleges shall be decided in council. (Art 
77, of the Decree of the 17th March 1808.) Also all complaints of 
superiors and reclamations of inferiors. (Art. 78.) 
r *^ 1 ^^^ council alone shall inflict upon the members of the *uni- 
L -I versity the penalties of suspension and dismissal after proper 
inquiry into the charges and offences which entail such punishment 
(Art. 79.) 

In the case of exclusion from an academy being pronounced against a 
student by the academic council, the student so excluded may appeal to 
the royal council^ which shall pronounce definitively. (Art. 18, Ordinance 
of the 5th July, 1820.^ 

Exclusion from all tne academies can only be pronounced against a stu- 
dent by the royal council, to which the particulars of the affair shall be 
forwarded by the academic council. The student may afterwards appeal 
to our council of state against the decision. (Art 19.) 

The deliberations of our royal council of public instruction shall be 
submitted to the approbation of our minister, secretary of state of public 
instruction. (Art. 21, Ordinance 26th March, 1829.) 

In the absence of the minister of public instruction the superior council 
is presided over by a vice-president, appointed every year by the sove- 
reign, and chosen among the members of the council. The sovereign 
also appoints every year a secretary, who is chosen in like manner. 
(Articles 1, & 2, of the regulation of the 29th July, 1850.) 



8. THE AOADBMIO OOUNOIL. 

At the seat of every academy there shall be established a council of 
ten members, chosen by the grand master among the officers and func- 
tionaries of the academy. (Art. 85, of the Decree of the 17th March, 
1808.) 

But the composition of the academic council has lately been modified, 
and stands at present thus composed : — 1. The rector, president ) — ^2. 
the inspectors of the circumscription; — 8. the deans of the faculties ;-» 
4. eleven members chosen every three years by the minister of public 
P ^^o -1 instruction, — one among the archbishops, or bishops of the *cir- 
L I cumscription ;— two among the members of the catholic clergy, 
or among the ministers of other religions acknowledged by the State ;-» 
two among the magistracy; — two among the public functionaries or other 
remarkable persons of the circumscription. The academic council sees 
that the method of teaching as prescribed by the minister in council, and 
which should be observed in the public schools of primary, secondary, 
or superior instruction of the circumscription, is duly carried out and 
followed. It also advises on all questions of administration, finance, and 
discipline concerning the communal colleges, the lyceums, and establish- 
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ments of superior instruction. (Articles 4, & 5^ of the law of the 14th 
June, 1854.^ 

Conformably to the Articles 96 and 97 of the Decree of the 17th 
March, 1808, the fdnctions of the particular councils of discipline and 
teaching, in the faculties of law, shall belong to the councils of the 
respective academies of which thej form a part. (Art 4, of the Decree of 
the 4th June, 1809.) 

The punishments, which consist of the forfeiture of two inscriptions(c) 
at the least, and four at the mosf, or the exclusion of a student from tne 
faculty and the academy within the circumscription of which the fault 
has been committed, for six months at least, or one year at most, must 
be pronounced by the academic council. In the case of exclusion, the 
student excluded may appeal to the royal council, which shfdl decide 
definitively. (Articles 17 & 18, of the Ordinance of the 5th July, 
1820.) 

4. THE EX0T0E8. 

Each academy shall be governed by a rector under the immediate 
orders of the grand master, who shall appoint him for five years, and 
choose him among the officers of the academy. Sectors may be reap- 
pointed as often as the grand master may think fit ; they must reside in 
the towns in which ^the academies are situate. (Articles 94 & 95, ^ ^^^ . 
of the Decree of the 17th March, 1808.) L ^ J 

Every academy is administered by a rector. Bectors are not chosen 
exclusively among the members of the teaching body. They must have 
the degree of licentiate, or ten years exercise as inspectors of academies, 
provisors, censors, heads, or professors of superior classes in a public or 
free establishment. (Articles 8 ib 9, of the 15th March, 1850.) 

The functions of rector are incompatible with any other public employ 
to which a salary is attached. They are appointed by the president of 
the republic and are divided into classes; the number in each is deter- 
mined by him. The salary varies according to the class, which is 
attached to the person and not to the residence. (Articles 14 & 15, of 
the Regulation of the 29th July, 1850.) 

The rectors shall assist at the examinations, and the receptions of the 
faculties, vM and deliver the diplomas of the graduates, which must be 
immediately sent to be ratified by the grand master. (Art 96, of the 
Decree of the 17th March, 1808.) 

Hectors, being also professors of faculties, cannot exercise at the same 
time the duties of rector and examiner. (Resolution of the 2nd July, 
1839.) 

They shall cause the deans of the faculties, the provisors of the 
lyceums, and the principals of colleges, to deliver to them an account of 
the state of their establishments } they shall have the administration of 
them under their direction, especially as regards severity in the discipline 
and economy in the expenditure. (Art. 97, of the Decree of the 17th 
March, 1808.) 

(c) See infra, p. 73. 
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Everj three months they shall sign and elose the registry of inserip- 
tions kept by the secretaries of the sohools. (Art 3^ of the Decree of the 
4th Jane, 1809.) 

The rectors receive the orders of the grand master, transmit them to 
the establishments within their oircnmscription, and report upon their 
P ^^c ^ execution. They correspond with the ^rand Master, to acquaint 
L -I him with the wants of the establishments within their circumscrip* 
tion, and everything connected with the maintenance of good order and 
the studies. (Art. 3, Begulation of the 10th October, 1809.) 

They preside over the academic councils, and propose the subjects for 
deliberation as prescribed by the laws, decrees, and statutes, or by the 
special orders of the grand master. They likewise receive all complaints 
and private claims, and lay them before the academic councils when they 
fall within their cognisance ; those which concern the council of the 
university they transmit to the grand master. (Arts. 4 & 5, of the above 
Begulation.) 

The faculties, colleges, and in general all establishments of public 
instruction correspond with the grand master through the rector ; never- 
theless those who may have any private claims or complaints to make, 
may address them direct. (Art. 6 of the Regulation of the 10th October, 
1809, and Circular of the 17th of April, 1838.) 

All applications made by students should be addressed to the heads of 
the establishment, to be transmitted by and to arrive through the rectors. 
(Circular of the 23rd May, 1838.) 

5. INSPEOTOBS-GINEBAIi. 

The inspectors-general of the university shall be appointed by the 
grand-master, and chosen among the officers of the university. They 
shall be divided into five orders like the faculties. They shall not 
belong to any academy in particular, but shall visit them alternately and 
by the order of the grand master, to ascertain the state of the studies 
and discipline in the faculties and colleges, to assure themselves of the 
exactitude and talent of the professors, masters and assistants, to examine 
the pupils, and lastly, to inspect the general management and the 
accounts. (Articles 90 & 91 of the Decree of the 17th March, 1808.) 
r *56 1 *^^® ^^^^ Article of the Law of the 22nd VentSse, year XII. 
L -i created five inspectors for the schools of law. A royal ordinance 
of the 17th February, 1815, reduced this number to two, the 57th 
Article of which is as fallow : The inspectors shall be twelve in number; 
that is to say, two for faculties of law, two for the faculties of medicine, 
and the other eight for the faculties of sciences and letters, and for the 
royal and communal colleges. 

The inspectors-general of the faculties of law were afterwards sup* 
pressed by a royal ordinance of the 24th of August, 1830. We read in 
the report upon which this ordinance is founded as follows : two of these 
functionaries have up to the present time been specially attached to the 
faculties of law, and two to the faculties of medicine. This specialty of 
attributes is of little use, and the exercise of it has always been extremely 
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rare; it being almost excluaiyelj confined to the presiding over a few 
competition-examinations, which duty can be as well performed by the 
members of the royal coancil| or the most distinguished and eminent of 
the professors ; care being ta^en in the latter case to prescribe such 
regulations, that no interruption detrimental to the course of studies may 
arise from it. Afterwards, however, by a royal ordinance of the 29th 
September, 1844, one place of inspector-general of studies in the faculties 
of law was again created. 

There are at present eight inspectors-general of studies attached to the 
university ; that is to say, three for the faculties of letters ; — three for 
the faculties of sciences ; — one for the faculties of law ; — and one for the 
&culties of medicine. (Article 6, of the Decree of the 9th of March, 
1852.) They are charged, under the authority of the minister, with the 
inspection of the faculties, the superior schools of pharmacy, the pre- 
paratory schools of medicine and pharmacy, and all literary and scientific 
establishments which come within the department of the minister of 
public instruction. 

*6. INSPECTORS OP ACADEMIES. [ *57 ] 

There are likewise in every academy certain inspectors, who are 
charged, under the orders of the rectors, with the visiting and inspecting 
the schools of the circumscription, especially the colleges, institutions, 
boarding-schools, and primary schools. 

Each academy is administered by a rector, who shall be assisted by as 
many inspectors of academy as there are departments within hb circum- 
scription. A decree shall determine the number of inspectors of 
academy for the department of the Seine. (Art. 2, of the Law of the 
lHhof June; 1854.) 

The functions of inspector of academy are incompatible with any other 
public employ to which a salary is attached. (Art. 36, of the regulation 
of the 29th of July, 1850.) 

7. THE DEAN OF THE FACULTY. — THE ASSEMBLY OF THE PROFESSORS. 

The dean is the head of the faculty ; he is charged, under the autho- 
rity of the rector of the academy, with the general administration and 
discipline thereof, as well as to see that all the regulations are duly car- 
ried out. He also convokes and presides over the assembly of the 
faculty, which is formed of the body of professors. 



•CHAPTER III. ['SS] 

CREATION OF THE SCHOOLS OF LAW, AFTERWARDS CALLED 
FACULTIES. 

introductory remarks. — m. fourcroy on the creation of the 
schools of law. — ^the law establishing the same. — number 
June, 1856 — 5 
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OF THB S0HOOL8 AND THB SEATS THEREOF.— OONYBBSION INTO 
FA0ULTIB8.— CONCLUSION. 

It is a thing worthy of remark that in ancient £ome| the study of the 
law was for a long time confined to the college of the pontiffs, as in 
France it was long concentred in the schools of theology. Among 
rising nations, especially those of a warlike tendency, it is quite natural 
that science should take refuge among that class of citizens who have 
the most time and the best means for study. People usually begin to 
study from want of more active occupations : soon afterwards they en- 
deavour to monopolise science from a spirit of domination ; but as society 
gradually advances in civilization the want of instruction is felt by a 
greater number of men ; then science makes its escape from temples and 
cloisters, and becomes the patrimony of every one. Such is the march 
of human intellect, and though the world were eternal, it would always 
be the same. 

In France, as at Rome, at the period of which we are speaking, the 
teaching of law became a free profession. The jurisconsults enjoyed the 
highest consideration, and in the two empires were elevated to the most 
eminent dignities. They had already been seen, and were seen again to 
arrive at the dignity of consul. 

r* 59 1 *^^^B B^^ ^^ things lasted at Rome until the time of Augus- 
*• -1 tus. This prince, feeling all the importance of this profession, 
would no longer allow it to be exercised without his permission. Men 
who are daily speaking to the people on subjects most dear to them and 
their interests, cannot be indifferent to the head of a new empire. Jeal- 
ous also of monopolising all the legislative power, Augustus, says an 
historian, attached to himself the jurisconsults, who, under his directions 
and by new interpretations conformable to the views of this prince, in- 
sensibly changed all that was displeasing to him in the old law, and 
which he dared not abrogate. The opinions of these men were held of 
such high authority, that, when signed by them and presented to the 
judges, the latter were not permitted to question them or to depart from 
their tenor. The Emperor Adrian at length set the profession of juris- 
consult at liberty again. The professors amongst the Romans were 
not public professors; the jurisconsults opened private schools, and 
many of these schools obtained great and just celebrity. The study of 
the Roman law which had been in force in the east for nearly twenty 
centuries, was suddenly abolished there when Mahomed U. took Con- 
stantinople. 

In France, law had been taught as a science as early as the twelfth 
century. There existed in Paris in the time of Philip Augustus, 
a school of law which was established a short time after the creation 
of a school of theology, but the latter could not long tolerate a 
neighbour which it looked upon as a rival. The monks were at first 
forbidden to study the civil law, but soon after that, a famous decretal 
forbade it to be taught in the university of Paris. The canon law alone 
was ta'jght in France up to the commencement of the fourteenth cen- 
tury, Khen Philip le Bel re-established the study of the civil law in the 
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university of Orleans, but it was not until the year 1679 that it became 
possible to introdace it in Paris. 

The study of the law shone in France with great lustre in the six- 
teenth century. Afterwards (although many illustrious *juris- p ^^^ ^ 
consults appeared among its professors, and we find. the traces of L J 
their efforts to promote reform in the different schools of law), a long, 
continuous system of neglect of discipline produced that state of dis- 
order, which is depicted by M. Fourcroy, councillor of state, in his 
Exposi da Motlfty on presenting the bill for the creation of the schools 
of law to the legislative assembly, on the 16th Yentose, year XII. (7th 
March, 1804), and which we purpose setting out fully, being in itself a 
remarkable and interesting elucidation of the subject under consideration. 
About 1792, when all scientific institutions were destroyed, the schools 
of law also ceased to exist. The law of the 25th October, 1795, at the 
same time that it established a central school in each department of the ^ 
republic, created likewise a professorship of legislation. Such was the 
state of things at the time M. Fourcroy presented his bill for the crea- 
tion of the new schools of law when he addressed the Legislative Assem- 
bly as follows : — 

'^ Citizen Legislators, — 

<< Instruction is the greatest necessity of people in general, and 
the first blessing they expect from the hands of their governments : by 
it, they insure the perpetuity of knowledge, and open at once all the 
sources of public prosperity. To it is attached the ever-increasing im- 
provement of the human mind and human industry, and consequently, 
the happiness of those generations which follow. The progress of civi- 
lization follows the progress of science, and the degree of public felicity 
is measured by the degree of knowledge spread among nations. 

<< All men who have made political economy their study, have been 
struck with these truths, which the history of ancient people does not 
offer us, but which are one of the greatest results of the history of modem 
times. They have all felt the necessity of spreading knowledge, of 
favouring its increase, and of distributing its useful influence in all the 
different professions of society. Institutions 'destined to propa- p ^n,y ^ 
gate the sciences, to cause their inexhaustible treasures to pass I- -I 
from the generation which possesses them to the generation which is 
about to inherit, are established among all European nations. 

« The genius which presides over the destinies of France, and who 
knows as well her necessities as her resources, has comprised among the 
glorious works of his sleepless nights, the re-establishment of all the 
scientific institutions which an unhappy epoch now passed away had 
totally annihilated, and it is his desire that these institutions should be 
stronger than those they are destined to follow. In those creations for 
which the republic will be indebted to him|^ everything will partake 
of the sublimity of the views which direct his administration, everything 
will be stamped with that grand character which belongs to his ideas. 

<< Two years have not yet elapsed when from this very place I explained 
to the members of this assembly the basis of the re-establishment of the 
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etudies and the plan of the lyceums ; already these studies are in activitj, 
and begin to show the first fraits of what they promised. Nearly 2000 
4)hildren, chosen among the most stadious, or among families the most 
recommendable for long and important serrices rendered to the state, 
are already receiving in the first eighteen lyoeums solid instruction and 
a sound education. People are pressing from all parts to enter these 
first portals of science ; the thirst for knowledge is springing up again on 
all sides ; and the success which follows it is seen with bright effect in 
those cities in which these new schools have been planted. 

« But it is not sufficient to open for childhood these sources of first 
instruction. These first steps are but a test of the strength of the mind ; 
in proportion as it expands itself by study and cultivation, it puts forth 
stronger buds which only require to be developed. The studies at the 
lyceums ought to lead to higher and more serious studies ; as the career 
advances, so it becomes enlarged, and the progress of childhood is but a 
step towards the progress of youth. 

r*R91 *''The lyceums should be followed by special schools in 
^ -J which those who are distinguished by their ability and by profi- 
table study, will find more profound instruction in each of the sciences 
for which their taste and rising talents will not fail to make election. 
Such is the aim of the special schools announced and promised by the 
law of the 11th Flori^al, year X. 

<< Already, citizen legislators, in your session of the year XI. you 
passed a law which founds on a solid basis the stadies and practice of 
the art of medicine. The good which this law will produce is beginning 
to manifest itself, although its execution is only of a few month's date. 

<< I present myself before you to-day in the name of the government, 
to offer to your mediation a project of law (a bill) to enable us to do for 
the study of the law what has already been so happily done for the 
study of medicine; and which in its nature is equally pressing and 
requisite. 

<< Previously to 1793, France possessed a great number of schools of 
law, but the great want and neglect of discipline had caused them to 
become useless institutions, not to say illusory or dangerous. What I 
said in this house a year ago concerning the ancient faculties of medicine, I 
may say with equal truth concerning the ancient faculties of law, perhaps 
even the reproach had been more justly merited by the latter than the 
former. The studies therein were null, inexact, or rare; the lectures 
neglected or not followed ; exercises were bought, ij^stead of being pre- 
pared by the students, who were passed after a test so easy, that it no 
longer merited the name of an examination. The letters of bachelor 
and licentiate were in truth nothing but a title which was bought, 
without study and without trouble, and borne without pride; and bought 
merely because it was an indispensable preliminary to arrive at the 
possession or acquisition of some other position. This order of things, 
or rather disorder, which existed before 1789, had for a lopg time cried 
aloud for censure and reform. 

r *63 1 ^ *^^^ ^*^^' ^^^ particulars of which I am about to explain *to 
*• -* you, is intended to remedy these evils, which were intolerable at 
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the time the schools were closed. With the new sara, we must recom- 
mence the studies of the law, ameliorated both as to ther subjects and 
the method of teaching. It is at the moment when the French nation 
is about to reap the benefit and advantages of a Code(c?) which wisdom 
and knowledge have prepared for her bj the most indefatigable toil and 
labour, that it is especially opportune to offer her the means of studying 
her laws, and to form for their defence a body of men capable of appre- 
ciating their merit, and making a wise applicati9n of them. 

<< The bill is divided into seven heads. The first, in enacting that the 
ten schools instituted by the 25th article of the law of the 11th Flor^al, 
year X., be organized in the course of the years XIII, and XTV*, and 
that the students shall not be admitted before they are sixteen years of 
age, that is, after having received in the secondary schools and the 
lyceums the general knowledge necessary for the special or profound 
studies of the sciences, determines the different matters to be taught 
in the new schools. 

tt The French civil law, in the order established by the Civil Code ; 
the elements of natural law and the law of nations (Ju$ Gentium ;) the 
Roman law in its affinity with the French law; the French civil law in 
its connexion with public administration ; and, lastly, criminal legislation 
and civil and criminal procedure : such are the subjects of study to 
which the teaching in the new schools will extend. This announcement 
suffices to show that in comprising everything that was taught in the 
ancient schools, the studies will for the future be extended to subjects 
which were not formerly included. 

<< The laws of public administration could not be learnt anywhere ; 
they were in a manner buried in the offices and correspondence of the 
public establishments ; it was only in officiating oneself in a direct and 
positive manner, that it "^was possible to arrive at a knowledge ^ ^^a -i 
and appreciation of them. This void will disappear in the new ■- -■ 
establishments ; young men will thus learn to blend a general knowledge 
of law with administrative legislation ; and those who are destined to 
enter this latter career, will not enter therein without some notions with 
which they may safely guide their steps. 

"The bill does not determine the number of courses or professors to 
carry out all these matters of instruction ; it leaves the government to 
regulate the plan, which may, and, indeed ought to vary, according to 
the different localities of the schools, the number of students assembled 
at each, habits, prejudices even, which it is wise to humour in order to 
destroy, and according to many other circumstances which may require 
particular modifications at each school. 

« The second head treats of the time of duration of the studies, the 
examinations, and the degrees. The time necessary for the ordinary 
course of studies, that is to say, to arrive at the degree of licentiate, will 
be three years, a period which long experience has shown to be neces- 
sary. But it must be prolonged during a fourth year for those who 
would obtain the degree of doctor, and as this degree will be required 

(d) The civil code was decreed the 5th March, 1803, and promulgated the 16th 
of the same month. 
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for all professors of law, it seems just aod reasonable that those who 
are destined 'to fill those honourable functions, should be obligated to 
devote themselves to a more profound study of that science which it is 
their intention to teach. It is a further guarantee as to the choice of 
those persons who will be called to that important mission. 

it Every yeaf of study will have its examination to ascertain the pro- 
gress of the students , the two first eiaminations may be undergone in 
the second year with th^ authorization of the inspectors and professors ; 
in the third year the students must undergo two further examinations, 
and support a public act, in order to arrive at the license. With respect 
to those who aspire to the doctor's degree, their fourth year of study 
will comprise two other and final examinations, and a second public act. 
P ^/«. ^ In this manner *the law gives every possible means of assurance 
L J of the merit of those men who intend to devote themselves to 
professing, and of whom it is right and proper to require a complement 
of knowledge on all the parts of the science of law. 

« With regard to the course of studies on criminal legislation, and civil 
and criminal procedure, as it is meant to impart a degree of knowledge 
of much less extent than that which is necessary for the license, its 
duration shall be of one year only, at the end of which there shall be 
an examination relating to the subjects of that particular study.(0) The 
examinations shall be held before the professors } the inspectors of the 
schools of law shall have a right to assist, and to question the stu- 
dents. 

<< After the examinations of the first two years, those candidates who 
shall be found qualified, shall receive the diploma of bachelor; fur- 
nished with this diploma, they shall be admitted to the studies, and to 
the two examinations of the third year, as well as to the public act ; 
after which, if found capable, they shall receive the diploma of licen- 
tiate. Lastly, after these two first degrees, the further studies of the 
fourth year, the two examinations, and the public act, those who shall 
be considered capable shall receive the diploma and title of doctor-in-law. 
The students examined in criminal legislation and civil and criminal pro- 
cedure shall, if found capable, receive a certificate of capacity. The 
diplomas and certificates shall be of no e£fect until they have been vtsi'd 
by the inspectors. 

<< These tutelary and indispensable formalities will oblige the students 
to follow up with care, and study with effect, the science they are des- 
tined to apply or to profess ; and nothing has been forgotten under this 
second head to ensure the success and the regularity of these studies, as 
well as to prevent those abuses which had crept into the ancient schools. 
r*661 ^^ ^^ ^ feared lest time, which corrupts *the greatest and 
L -I noblest institutions, should gradually cause the discipline of the 
schools to relax, we have a guarantee in the establishment of an inspec- 
tion which formerly did not exist, and which is destined to render the 
discipline wholesome and useful, and also to prevent its slackening. 
We shall see more of this matter under the sixth head. 

(e) This coarse of stadj is the necessary qaalification of an attorney, and forms 
abo part of the course of studies necessary for the degree of Licentiate. 
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« But in this our intention of preparing for fnture time a gaarantee 
for the effioiency of the studies of the law, it was most important not 
to lose what had heen acquired hj the past Notwithstanding the de- 
struction of the schools, within the last ten years, men very learned in the 
law, have sprung up, who have formed themselves by private study and 
in private establishments. This learned portion of the community who 
have devoted themselves to the exercise of the different functions in 
which a knowledge of the law is necessary, could not be sacrificed. It 
was but just to do for these men what the law has already done for 
those connected with the science of medicine. Such is the aim of the 
articles of the third head, in which are comprised the particular dispo- 
sitions relating to them, and which form exceptions to the preceding 
ones. By these articles, the former doctors and licentiates-in-law of the 
ancient French universities will retain their titles, on condition of hav- 
ing their letters visd'd, or obaining an act of notoriety. It will be 
the same for the doctors and licentiates of foreign universities, pro- 
vided they have exercised the profession of lawyer (homme ds loi\ or 
advocate for the space of six months. The title of bachelor aoquirea in 
like manner shall be taken into account for obtaining the title of licen- 
tiate according to the new method. 

« The judges of the Courts of Cassation, Appeal, Criminal, and First 
Instance, at present in office, as well as the supplementary judges thereof; 
the commissaries of government(/) and their substitutes; those who 
shall be called to those duties until the year XVI. ; and lastly, the 
professors *of legislation at the central schools shall be con- r^icr^yn 
sidered as licentiates without being obliged to undergo any new ^ J 
formalities. This disposition will be found just and suitable, both to 
the dignity of the government and to the importance and utility of the 
duties entrusted to this class of our fellow-citisens. 

« Those who are at present acting offidoudy as advocates before the 
aforesaid tribunals, or who, having practised for three years shall after- 
wards have been placed on the list of attorneys, may, between this and 
the first of Yend^miaire, year XIV., obtain a diploma of licentiate 
upon conditions easy to be fulfilled. The time of interruption in these 
functions, however, shall not be taken into consideration, unless occu- 
pied in the duties of legislator, judge, notary, or attorney, or in a civil 
mission of the government. Two or three other dispositions analogous 
to the preceding, and which terminate the third head of the bill, will be 
understood by the mere reading of them. 

« One of the most important results of the bill which is presented to 
yon, consists in the guarantee which both the government and the peo- 
ple will soon find, as well in the choice of the judges, as in the advocates 
and attorneys. Whatever was found to be good in this respect under 
the ancient order of things, will be re-established by the new law. The 
fourth head prescribes certain measures by which, for the future, the 
choice can fall only upon men who are worthy of public confidence. As 
soon as it will have been possible to have undergone the three or four 

(/) The members of the public ministry were then so called. (See title PubliA 
Uinistry, supra, p. 41.) 
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years' stady in the new schools of law, that is, from and after the oom- 
mencemeDt of the year XYII., nobody will be appointed judge or com- 
mbsary of government, who has not obtained the title of licentiate; 
nobody will be allowed to practise as an advocate before any tribunal, or 
as an attorney in the Court of Cassation, without having previously pre- 
sented his title of license, and caused it to be registered; no one will be 
able, four years after the first formation of the schools of law, to become 
r *fiR 1 P'^^'^'^^'^ ^^ ^supplementary professor in those schools, without 
L J having obtained the title of doctor-in-law. After the commence- 
ment of year XYII. no one will be admitted as an attorney at any tribu- 
nal, who has not attended the courses of criminal legislation and civil 
and criminal procedure, undergone an examination before the professors, 
and obtained a certificate of capacity. Up to that period, a clerkship of 
five years with an attorney or lawyer, will be a sufficient qualification to 
practise that profession ; after ten years' practice, an attorney is eligible to 
be appointed judge, government commissary, or substitute. Finally, the 
government will have the right for ten years to come, to dispense with 
the presentation of diplomas, in favour of those individuals who shall 
have exercised any legislative, adminbtrative, or judicial functions. 

« Formerly the advocates formed a corporation bound by certain 
duties and discipline which all its meBibers respected. Government has 
thought fit to re-establish this corporation, and the fifth head of the bill 
provides for it by enacting the formation of a table of advocates, by cal- 
ling upon them after the 1st Yend^miaire, year XYII., to supply the 
places of the judges and commissaries according to the order of the 
table ; by calling on the attorneys to do likewise immmediately after 
them ; by requiring, on the part of both, an oath to the effect, that they 
will neither say nor publish anything contrary to law, good morals, or 
the public peace, and that they will never swerve from the respect which 
is due to the tribunals and to the public authorities. This latter enact- 
ment will banish from the sanctuary of the laws all idle digressions, too 
often replete with scandal, and all allusions foreign to the subject under 
consideration, which party spirit seizes hold of with so mUch facility, 
especially at a time which still follows too close upon the troubles and 
torments which have agitated the whole mass of a great people. 

« The fifth head is terminated by a power which is given to attorneys 
r *69 1 ^ pl^^ AQ^ ^ ^^^^ ^^ matters before the 'tribunal to which 
L -* they are attached, and to the tribunals themselves to authorize 
them, in the case of the absence or refusal 6f the advocates. 

<< The organization of the scUools of law would have been incomplete, 
it would have been exposed to the falling off which had already during 
forty years nearly destroyed the schools, if the edifice had not been built 
upon a foundation capable of ensuring its solidity and maintaining its 
duration. It has been thought proper to apply to the new schools of 
law, that which has been done for the general organization of public 
instruction by the law of the 11th Floral, year X., and which has already 
so happily served to establish it. It is with this view that the sixth 
head of the bill establishes five inspectors of these schools, whose duties 
are to overlook the working of them, to examine the students, to vM 
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the diplomas and certificates which establish the degrees, and to keep 
the studies constaDtlj within the prescribed orders and regulations. It 
would have been impossible for the inspectors-general of studies created 
by the law of the 11th Flor^ to do for these new institutions what 
thej do for the lyceums, the secondary schools, and all the other branches 
of instruction. Their task, already as arduous as it is honourable, would 
have become a burden which their zeal and their courage could not have 
supported. Each of the inspectors of the schools of law will be charged 
with the inspection of two of these schools every year, with the examina- 
tion of such persons as may present themselves as candidates for the 
office of professor or supplementary professor, and who must compete for 
these places, and with presenting for the first nomination two persons for 
each place. In the event of a vacancy afterwards, besides one person 
whom the inspectors shall present to the first counsel, the school itself 
where the vacancy arises shall present one also. It will be easy to per. 
ceive that the enactments under this head will give to the new institu- 
tions that regular and constant movement which was totally wanting in 
the ancient ones. 

*« The seventh and last head consigns the execution of the ^ _q -. 
law to the regulations of public administration, especially in re- *■ -J 
gard to the matters to be taught, the books to be used, the inscriptions 
to be taken by students, the sums they shall pay as expenses of studies, 
examinations, and diplomas, which are fixed as a maximum at one thou- 
sand francs to arrive at the degree of licentiate, and twelve hundred francs 
at the degree of doctor, the management and the seats of the schools, 
the salaries of the professors, and everything in general which may in- 
fluence their success and prosperity. All these details would have over- 
charged the bill, being mere matters of public administration. 

« Such, citizen legislators, is the substance of the bill which is pre- 
sented to yon. Its aim is to revive a branch of instruction, the want of 
which has been strongly felt for many years ; it completes in this respect 
what was wanting in the law of the 11th Floral, year X.; it will drive 
away from the temple of the law all those who would dare profane it 
without a title and without knowledge ; it will form enlightened men for 
the profession of the bar ; it will contribute by good and competent studies 
to the re-appearance among us of those magistrates celebrated for their 
merits and their virtues which have illustrated the two last centuries } in 
a word, it will make known to Europe, which is now contemplating us, 
the value which the august head of the government attaches to the use- 
ful sciences, and the care he ever takesAo make their influence subser- 
vient to the prosperity of the nation which has confided its destiny to 
him." 

The bill of which we have just given a description in the eloquent 
words of M. Fourcroy was passed into a law on the 22nd Ventoae, year 
XII., and by it the schools of law were created. Art. 1, being to the fol- 
lowing effect ; — The schools of law shall be organized successively in the 
course of the years XIII. and XIV. Students shall not be admitted 
before the age of sixteen. 
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P ^,.. ^ The d8th Article of the same lnw is as follows : The execn- 
L J tion 't'of the present law shall be provided for by public adminis- 
trative regalatioDs, especially as regards : — 

1. The detailed designation of the matters of instruction, the books 
to be used in the schools, the fixing the days and the hours of the studies 
and the duration of the vacations ; 

2. The form and the number of the inscriptions to be taken by the 
students ; 

3. The fees to be paid by them, so that the expenses of study, exami- 
nations, and diploma, may not exceed the sum of eight hundred francs 
for the licentiate's degree, and twelve hundred francs for the degree of 
doctor ;(5r) 

4. The administrative organization of the schools, the salaries of the 
professors, and the application of the fees ; 

5. The form and duration of the examinations of the students and 
professors; 

6. The form and delivery of the diplomas ; 

7. The formation of the table of the advocates and the discipline of 
the bar ; 

8. The seats of the schools ; 

9. The establishment of libraries to facilitate the studies of the pro- 
fessors and students. 

The schools of law instituted by the above law were established in the 
following cities : Paris, Dijon, Grenoble, Aix, Toulouse, Poitiers, Rennes, 
Caen, and Strasbourg, each of which is still the seat of a faculty at law. 
(Art. 1, of the Decree of the 4th complementary day, year XII. (A)) 

Arts. 2, and 3, of the same decree provide for the premises proper for 
their installation as follows : The buildings of the ancient schools of law 
in Paris, situate opposite the Pantheon, shall be restored to their former 
destination ; and, in other cities, the prefects, in conjunction with the 
mayors, shall indicate such buildings as they may consider most suitable 
r *72 1 *^^^ ^^^ purposes of these schools, and there shall be a decree 
^ •■ consequent thereon. 

Finally, the 11th Article of the Decree of the 17th March, 1808, by 
which the University of France was regulated, changes these schools into 
faculties, and is to the following effect : The present schools of law shall 
form faculties of the same name, belongii/g to the academies in which 
they are situate. They shall remain organized as they are by the law 
of the 22nd YentSse, year XII., and by the imperial decree of the 4th 
complementary day of the samciyear. 

Although the original formation of these Institutions has naturally 
undergone some modifications in form, it being imposible to arrive at 
perfection in anything at the starting point, still they will be found in 

(g) These sums, howeyer, have since been altered by ministerial regalation, as 
we shall hereafter see, infra, p. 82. 

(A) Three other schools were also established by this article ; one at Turin, one 
at Brussels, and one at Coblentz, which, althoagh they have since ceased to be- 
long to France, are still maintained on the French principle ; an evident proof of 
the merit of the system. 
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principle the same as at the time of their creation ; an evident proof of 
the wisdom and forethought of those connected with this delicate, im- 
portant, and difficult undertaking, and redounding to the eternal honour 
of that great and illustrious citizen then at the head of the nation, nnder 
whose personal care and supervision so many wonderful and astounding 
feats were performed. We are now sufficiently acquainted with the 
organization the university in its connexion with the faculties, and with 
the faculties themselves as collegiate bodies, to enable us take leave of 
this part of our subject, and to proceed at once to point out the legisla* 
tion, as modified, which at present governs these faculties, with regard 
to the studies, the examinations, and the various degrees. 



♦CHAPTER IV. [*73] 

PRELIMINARIES. 
1. THE INSCRIPTIONS. — 2. THE CLASSES. 

We shall make but a few remarks on the formalties required of 
students by the faculties of law, whether before entering upon their 
studies, or during the continuance of the same. There are, however, 
some preliminaries and administrative regulations which it will be neces- 
sary for us shortly to notice. 

1. THE INSCRIPTIONS. 

The secretary of the school shall keep a register, upon which the 
inscriptions necessary to fix and to prove the time of study required for 
a degree, shall be taken consecutively and without any intermission. 
Every student, provided with a copy of the register of his birth, which 
must show that he is at least sixteen years of age, shall write and 8ign{a) 
every three months upon the register, an inscription containing his name, 
christian name, age, place of birth, and his department. (Artices 26, 
and 27, of the decree of the 4th complementary day of the year XII.) 

Eight inscriptions are necessary to be admitted to the examinations of 
Bachelor ; 

Twelve, to be admitted to the examinations of Licentiate ; 

Sixteen, to those of doctor. (Art. 28, same decree.) 

*The cost of each inscription is fifteen francs. (Art. 56, ^ ^a -i 
Statute 9th April, 1825.)- L ' J 

The first inscription of a student should be taken at the commence- 
ment of the scholastic year, so that he may be able to follow the whole 
of the courses of inscription in the order prescribed. Each student 
must follow the said courses without interruption, except in the case of 

(a) The inscription, therefore, cannot be taken by anybody but the student 
himself. In case of illness he may, by writing to the dean or secretary, have the 
register of inscriptions brought to his residence. 
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an excose considered valid by the faculty. The royal coanoil may, 
under extraordinary circumstances, grant an authorization to take the 
first inscription at the quarter commencing in January, but on no account 
can any permission be granted to commence at the third quarter. (Arti- 
cles 3, and 4, same statute.) 

Every student who shall present himself to take his first inscription 
in a faculty, or in a secondary school of medicine, is bound to deposit, 
besides the diplomas required by the regulations — 

1. His register of birth; 

2. If he be a minor, the consent of his parents or guardian, for him to 
prosecute his studies in the faculty or school; this consent must indicate 
the actual domicile of his parents or guardian. The diplomas required, 
are, for the faculties of law, that of bachelor eslettres ; for the faculties 
of medicine, that of bachelor es sciences, {kvi, 5, same) 

The register of inscription is opened in all the faculties and schools, 
the 2nd November, the 2nd January, the Ist April, and the 1st July 
in every year, and irrevocably closes the 15th of the same months. 
(Art. 1, same.) 

2. THE CLASSES. 

The annual opening of the classes of the faculties of law and medicine 
is fixed for the first Monday in November. (Art. 1, of the resolution of 
the 26th November, 1838.) 

During the scholastic year there shall be no other interruptions in the 
studies than those which are authorized by the regulations, or expressly 
allowed by the university. (Art. 9, of the resolution of the 26th 
October, 1838.) 

r *75 1 *'^^® schools of law shall have two months' vacation every 
L J year, that is, from the 1st of September till the 1st of November. 
(Art. 1, decree of the 10th February, 1806.) 

The suspension of studies during passion-week is authorized. (5^ 
(Decision of the director of public instruction of the 3rd April, 1806.) 

The imperial decree of the 10th February, 1806, having assimilatea 
the schools of law to the tribunals, in reference to vacations, the studies 
shall be suspended during Whitsun-week. (Decision of the 23rd May, 
1806.) ^ ^ 

All students inscribed in any faculty for the purpose of taking a 
degree shall have a card of inscription delivered to them. They must 
be provided with this card when they present themselves at the classes. 
(Art. 12, statute 9th April 1825.) 

Any student not entered for a class, but who may be desirous of 
following it, must obtain a written permission from the Dean for that 
purpose. (Art. 17, same.) 

Nobody can be allowed to follow the classes of a faculty of any order 
aa an amateur, unless he first obtain a card of admission, which card 
shall be special for the classes of the faculty for which it is delivered, 

(b) The guspension commences on the Wednesday of the Passion-week, and the 
Btadies are resumed on the Wednesday following. 
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and shall be of a different form from the card of inscription. (Art. 13.) 

For this purpose a register shall be established in every faculty. 
Persons desirous of obtaining a card of admission must inscribe, or cause 
to be inscribed on this register, their name, christian name, age, place 
of birth, domicile, and residence. If they are not domiciled in the 
city where the faculty is situate, they must also exhibit their permission 
to reside. Each demand inscribed on the register shall be signed by 
the applicant and have a number. (Art. 14.) 

The inscriptions on the register in question shall be made and deli- 
vered free of any charge. .(Art. 22.) 

The cards of admission shall be signed by the dean and secretary of 
the faculty, as also by the applicant. They shall *be stamped p ^-^ -. 
with the seal of the faculty, and shall bear a number correspond- ^ J 
ing with that under which the demand is registered. (Art. 15.) 

No one is allowed to be present at a lecture, unless he is the bearer of 
his card of inscription or admission. (Art. 16.) 

Cards of inscription or admission are available only for the scholastic 
year for which they have been delivered ; they must be visd^d or replaced 
by others at the commencement of each scholastic year. (Art 18.) 

Every person who assists at lecture must on the first requisition of 
the professor or the dean exhibit his card of admission. A note may be 
taken of it, but the card must be immediately given back, except in the 
case where the demand of the card has been caused by improper beha- 
viour on the part of the bearer. In the case of any disturbance occa- 
sioned by the bearer of a card, it shall be forfeited. (Arts. 10, and 20.) 

Any student who shall have given his card of inscription, or any 
authorization he may have received, to any other person, whether of the 
same class or any other class, or a stranger to the faculty, shall incur 
the loss of one or more inscriptions, or even exclusion from the faculty, 
if the transmission has served to produce disorder. Any amateur who 
shall lend his card of admission, shall be deprived df it, and shall be 
excluded from the class during the year at least. (Art. 21.) 

Whenever any class shall be disturbed by signs of approbation or 
improbation, or in any other manner, the professor shall immediately 
cause the authors of the disorder to retire, and shall report them to the 
dean or the head of the school, in order that they may be punished 
according to the rules and regulations applicable to the case. If he 
cannot succeed in discovering the parties, and a call to order be not suffi- 
cient to establish it, the lecture shall be discontinued and deferred to 
another day. If the disorder continue at the subsequent lecture, the 
students of the class will incur (unless they make known who the guilty 
parties are) the loss of '''their inscription, without prejudices to r 4177-1 
other and more severe punishment if necessary. (Art. 30.) ^ -I 

Every professor of a faculty or secondary school of medicine is bound, 
twice a month at least, to call over the names of the students inscribed 
who ought to attend his lectures in pursuance of the regulations. If the 
number of the students be too considerable for the call to be general, 
the professor shall make particular calls each day; in such manner, 
however, that each student may be called at least twice within the month. 
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and without his being able to know the day on which he will be so called. 
(Art. 23.) 

The Deans and Heads of Schools shall be bound to see, themselves, 
from time to time, as to the execution of the prenseding article. The 
rectors also must do so either personally or by an academic inspector, 
whom they may send expressly for the purpose. (Art 24.) 

Any student found guilty of answering for another shall lose an 
inscription. (Art. 25.) 

No student who shall have been absent from call twice within the 
quarter and in the same class, without a valid excuse duly proved, shall 
receive a certificate of assiduity from the professor of the said class. 
(Art. 26.) ' 

There shall be no roll-calls in the faculty of Paris, until it appears 
necessary to re-establish the usage. (Letter of the Minister of Public 
Instruction of the 5th June, 1832.) 



[*78] ♦CHAPTER V. 

THE STUDIES, EXAMINATIONS, AND DEGREES. 

1. THE DEGREE OP BACHELOR-IN-LAW. — FIRST EXAMINATION. — SECOND 
EXAMINATION. — THE DIPLOMA. — 2. THE LICENTIATE. — FIRST EXAM- 
INATION. — SECOND EXAMINATION, COMPRISING, (1.) THE WRITTEN 
TEST, OR COMPOSITION } (2.) THE ORAL EXAMINATION. — THE PUBLIC 
ACT, OR THESIS. — ^DRAWING FOR SUBJECT-MATTER OP SAME. — ^EX- 
TRACT OP THE )f ATTERS DESIGNATED BY THE FACULTY OF PARIS FOR 
THE THESIS. — MODE OF PRESENTING, ETC., THE THESIS IN THE 
FACULTY OF PARIS. — THE THESIS AND DIPLOMA. — THE SPECIAL 
EXAMINATION, (3.) THE DOCTOR. — FIRST EXAMINATION. — SECOND EX- 
AMINATION. — THE THESIS AND DIPLOMA. — ^EXTRACT OP MATTERS OF 
THESIS DESIGNATED BY THE FACULTY OP PARIS. — CIRCULAR OF THE 
MINISTER OF PUBLIC INSTRUCTION AS TO THE THESIS. 

In this chapter it is our intention to show what constitutes the legal 
education in France. The three subjects which form our present title 
are so intimately connected, or rather are so blended the one with the 
other, that it would be a work of some difficulty to make any separation ; 
the consideration of the one involves the consideration of the whole, and 
by directing our attention more particularly to the subject examinatianf 
which serves as the connecting link between the means and the end, it 
is thought we shall arrive at a proper and ample appreciation of the 
extent, the importance, the scope, and the excellence of those studies 
which are prosecuted in the faculties of law in France, and which are 
crowned in the end as a reward to those who have diligently pursued 
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them, with the hononr and privileges of the different 'degrees, ^ «..g -. 
which the respective examinations have in view. ^ J 

The examinations shall be held by the professors of the Schools of 
Law. (Article 7 of the Law of the 22nd Yentose, year XII.) 

The facalty has decided that the supplementary professors are the 
only members of the faculty who shall be allowed to give private lessons, 
but on condition that they abstain from assisting at the examinations of 
their pupils. As a measure of precaution the faculty resolves, that those 
supplementary professors who give private lessons shall furnish the dean 
with a list of their pupils at the commencement of every week. (De- 
liberation of the Faculty of Paris of the 1st of February, 1838.) 

The decree of the 4th complementary day of the year Xll. which 
settled the regulations consequent on the law of the 22nd Yentdse, by 
which the schools of law were established, among other things, provided 
that the examinations, for the degrees of bachelor, licentiate, and doctor, 
should be in latin, as well as the arguments necessary to support the 
public act of candidates for the two latter degrees. This, however, was 
found to be inconvenient and unprofitable in practice: and it being 
thought that the examinations would be more profound, and the argu- 
ments more serious, if they were performed in the French language, led 
to the promulgation of an ordinance to the following effect : — 

Art. 1. For the future, in all the faculties of law, the examinations 
shall take place in the French language, and the student^ shall also 
discuss the latin thesis which they shall have prepared on Eoman law, 
in the French language. ^Ordinance of the 25th June, 1840.) 

We will now suppose tnat the student has gone through all the pre- 
scribed administrative formalities necessary to present himself before the 
board of examiners, and that he now stands before them in the position 
of a candidate for his first and inferior degree in the faculty of law. This 
will lead us to consider — 



*1. THE DEGREE OP BAOHELOR-IN-LAW. [ *80 ] 

The fees payable in respect to this degree are a& follows : — 

t 

Francs. 
Eight Inscriptions at 15 francs each, . . 120 

First Examination, . . . ' . .60 

Second Examination and Diploma, . . . 146 

826 

Candidates for the degree of bachelor must undergo two years' studies. 
The first year they must attend the classes on the civil code, and the 
classes on Roman law. The second, they shall continue their classes on 
the civil code, and shall follow the professor on criminal and civil legis- 
lation, and the professor of the pandects. (Art. 37 of the Decree of the 
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4th oomplementary day of the year XII., and Art. 1^ of the Besolation 
of the 3lBt October, 1834.) 



First Examination. 

After the first year of study, upon presenting the certificates of four 
inscriptions, and a certificate of assiduity from the two professors whose 
classes they have followed, the students shall be admitted to a first 
examination. (Art. 87 of the 4th complementary; and Art. 38, of the 
Ordinance of the Slst October.) 

In the faculties of law the students must, except in the case of an 
excuse considered sufficient by the royal council, undergo their first 
examination after the fourth quarter has expired; they shall not be 
allowed to take their seventh inscription in Paris, or the sixth in the 
departments, until they have undergone their first examination. (Art. 40, 
of the Statute of the 9th April, 1826.) 

r #A1 1 ^^^ ^^^^ examination for the bachelor's degree shall take *p1ace 
L -I before three professors or supplementary professors. (Art. 40, of 
the Decree of the 4th Complementary.) 

In the first examination for this degree, students shall only be ques- 
tioned upon the first and last articles of the preliminary title, and the two 
first books of the civil code, leaving out of the fourth title of the first book, 
the two first sections of the third chapters ; and in Eoman law, upon the 
two first books and the seventeen last titles of the third book of the 
Institutes of Justinian. (Art. 1. Resolution of the 22nd September, 
1843.) 

Second Examination. 

After the second year, upon producing the certificates of eight inscrip- 
tions, and their certificates of assiduity in the classes they are bound to 
follow, the students shall be admitted to a second examination, after 
which, if they are found capable, the diploma of bachelor shall be deli- 
vered to them in conformity with the 9th article of the law of the 22nd 
Ventose, year XII. (Art. 39, of the Decree of the 4th Complementary.) 

This second exami^tion for the degree of bachelor shall take place 
after the eighth quarter has expired; in Paris, before the eleventh 
inscription, and in the departments before the tenth. (Art. 40 of the 
statute of the 9th April, 1825.)(a) 

(a) Althoagh the regulations do not impose the obligation that the first exami- 
nation shall be undergone before taking the fifth inscription, or the second, before 
the taking of the ninth, it is easy to conceive what inconvenience will arise from 
any delay in undergoing these tests. For, the preparation for the first examina- 
tion during the second year is necessarily prejudicial to the studies of that year, 
the importance of which demands the whole of the time of the student. The 
consequence is still more serious when the second examination is not undergone 
in the second year, but deferred to the end of the third, during which the aspi- 
rant for the degree of Licentiate must undergo two more examinations and a pub- 
lic act. Such delay almost always, as a natural consequence, places the student 
in the impossibility of terminating his studies in the law within the otherwise 
possible limits of three years. 
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The ezamination shall take plaoe before fear professors. (Resolation 
of the 5th May, 1829.) 

^In this examinatioik students shall be qnestioned by two ex- ^ ^^^ n 
aminers on the four first titles and the twentieth title of the I- J 
third book of the Oivil Code, by a third examiner npon the second, third, 
and fourth books of the Code of Ciril Prooedure, and by a fourth examiner 
upon the two first books of the Penal Code, and upon those parts of the 
Code of Criminal Instruction which the professor shall have explained 
in his lecture8.(&) (Besolution of the 22nd Septemberi 1843, Art. 2.) 

TBI DIPLOMA or BAOHBLOB. 

' Those students who shall be found capable on their two first examin- 
ations, shall obtain the diploma of bachelor-in-law. (Art 9, Law of the 
22nd Yentdse, year XII.) 

2. TBI DEQBXE 07 LIOENTIATl-IN-LAW. 

The fees payable in respect of this degree are as follows : — 

Francs. 
Four Inscriptions, at 16 firancs, - . • 60 

First Examination, 90 

Second Examination, 90 

Public Act and Diplomai .... 248 



488(c) 

^*Thoee who are desirous of taking the degree of licentiate, ^ ^^q ^ 
must undergo a third year of study, during which they will fin- ^ J 
ish the lectures on the Ciril Code, and follow besides, the classes on com- 
mercial and administrative law. (Art. 41, of the 4th Complementary ; 

(b) The matters of criminal law required for this examination bj the faculty of 
Paris are :-^ 
Penal Gode, • . - • Preliminary dispositions and the first and 

second books. 
Code of Criminal Instruction, • Preliminaiy dispositions, first and serenth 

articles. 
" " " - Book 2, tit. 1, chap. 2, Correctional Tribu- 

nals; from article 179 to 216. 
" «* " - Book 2, tit. 1, chap. 4, Courts of Assize, 

Hearing, Judgment, and its Execution ; 
from article 310 to 379. 
" " " - Book 2, tit 7, chap. 6, Prescription ; from 

article 635 to 643. 
(e) This sum, with the fees payable on taking the bachelor's degree, namely, 
326 fhmcs, forms a total of 814 francs for the license, to which, if we add the 
fbrther sum of 608 francs, payable in respect of the degree of doctor, will make 
the total expense of the latter 1322 francs. We have already shown that it was 
provided by Art. 38, of the law of the 22nd YentOse, year XII., amoug other things, 
that the expenses of study, examinations, and diploma were not to exceed the sum 
of 800 francs for the degree of Licentiate, and 1200 francs for that of doctor. 
This, howeyer, was altered by a regulation agreed to by the ministers of public 
Instruction and finance, on the 27th of November, 1834, by which the fees paya- 
ble in respect to the two degrees were fixed at the rate above mentioned.' 
JuNS, 1856.— 6 
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Art. Ij of the Ordioanoe of the 4th October^ 1820; and Art. 1^ of the 
BeBolution of the Ist October, 1822.) 

The third year, the stadents shall undergo two ezaminations, and 
shall afterwards support a public act or thesis on all the subjects of their 
studies. (Art. A, Law of the 22nd Yentose, year XII.) 

The examinations for the license shall be held before four professorsi 
or supplementary professors. (Art. 43, decree of the 4th Complemen- 
tary.) 

First Examination for thi Lioinse. 

(third bxamination.) 

As to the desire expressed by the faculty of Paris that the first exam- 
ination for the license might take place in the course of the ninth inscrip' 
tion, this not being contrary to the regulations, or to the dispositions of the 
15th article of the ordinance of the 5th of July, 1820,(c^) there is nothing 
to prevent the measure from being adopted. (Letter or the Minister of 
Public Instruction of the 9th February, 1835.) 

One of the examinations for the license shall be on Roman law. (Part 
of Art. 43, of the 4th Complementary.) 

r *fti. 1 '''Students shall be questioned at the first examination on the 
L -I whole of the institutes. (Deliberation of the Faculty of Paris, 
14th November, 1822.^ 

The matters of the lectures on the pandects shall be comprised in the 
third examination. (Resolution of the 3l8t October, 1834, Art. 3.) 

The faculty has decided that all candidates, as well for the license as 
for the doctor's degree, must be ready at their examinations to answer 
upon all matters set out in the programme, the subjects of which at pre- 
sent form the matter of the test, although they may not have been inscribed 
to aM the lectures^e^j The faculty also decides that a table shall be pre- 
pared every year, indicating the different titles of the pandects set out in 
the programme of the examinations since the creation of the class, and 
that those students who shall not have been inscribed for that class, must 
be ready to answer upon one of the titles forming the subject of the ex- 
amination of one of the scholastic years, at the choice of the candidate. 
(Deliberation of the Faculty of Paris, 18th Jan. 1828.) 

A few selections taken from the table presenting the different titles of 
the pandects set out in the programme of examinations since the creation 
of the class, will be sufficient to show the nature and extent of the exam- 
inations on this part of Roman law. 

(d) This article obligeB the students to justify their assiduity at the lectures 
of the subjects which form the matter on which thej are about to be ezaminedi 
failing which, they will not be admitted. Students of the third year having 
during the eight first quarters of study attended the classes of institutes and pan- 
dects, may be admitted to examination on Roman law in the course of the ninth 
inscription. 

(e) This decision is an application of the spirit of the resolution of the 24th No- 
yember, 1829, that those students who have taken their inscriptions in the pro- 
yinces, and who present themselves for examination before the faculty of Paris, 
must oadergo the test prescribed by the regulations of that faculty. 
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Scbolastie Tear. 

1834-1835. The whole of Book vu 

1837-1838. Titles — De Pignoribas et Hjpothecis. Qui potiorcs. Qaibas 

modis Pignus Tel Hypotheca soWitor. 
1841-1842. General Principles of the Private Law of the Romans. 

Book It. tit 3. De Hereditatis Petitione. Tit. 4. Si Pars He- 

reditatis petatnr. 
Book z. tit. 2. FamilisB erciscnndse. 
*1844-ld45. General Principles of Obligations ; [ *85 ] 

or, the Title, De Verborum Obligationibns, book xiv. 1 ; 

or Titles /^^^ ^^^^^» ^^^^ *^"- ^' 

\ Gommuni diyidnndo, book x. 3. 

The Second Examination fob the License. 

(foubth bxamination.) 

The second examination prescribed for the third year may be nndergone 
in the course of the eleyenth inscription. (Art. 8^ of the Decree of the 
3rd July, 1806.) 

The Decree of the 3rd July) 1806 was implicitly annulled by the 11th 
Article of the Decree of the 17th March, 1808. If the decision of the 
king, of the 13th July, 1821, has revived Art. 3, of the Decree of the 
3rd July, it is only as an exceptional measure, and in favour of such 
students as terminate their studies at the end of their scholastic year.(/) 
(Letter of the minister of public instruction, 6th June, 1825.) 

(1.) THE WRITTEN TEST OR COMPOSITION. 

From and after the next scholastic year, the second examination for 
the degree of licentiate, shall comprise a written test or composition on 
one of the matters of study obligatory for the said degree. This test 
must be gone through by every candidate the same day aa the oral exami* 
nation to which he is likewise subjected. The mode of conducting the 
said composition shall be regulated by a resolution of our royal council 
of public instruction. (Art. 2, of the Ordinance of the 6th July, 1841.) 

Taking into consideration the actual increase in the number of students 
who present themselves for examination in the faculty of Paris, the 
royal council decides that there is *reason to put the candidates ^ ^^^ ^ 
for the second examination for the licentiate's degree through the ^ -I 
written test, the day immediately preceding the one appointed for the 
oral examination. (^Resolution of the 1st December, 1843.) 

The professors and supplementary professors shall express their opin- 
ions on the examinations and public acts by secret ballot with black 
and white balls ; the result of their judgment shall be written and signed. 
(Art. 53, of the Decree of the 4th Complementary.) 

White, red, and black balls shall be used in voting. The white balls 
shall express the unanimous admission ; the red, the admission by the 
majority ; and the black shall express the adjournment. (Deliberation 
of the School of Law in Paris, 9th January, 1806.) 

(/) The students who do not terminute tholr studies at the end of the scholas- 
lic year, that is to saj, who do not take tbeli eleventh inscription at the third 
qoarter of a scholastic year, cannot undergo their examination unless thej pro- 
dace a certificate of inscription delivered at the closing of the eleventh quarter. 
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The ezaminera shall give their judgment as well on the written test 
or composition aa on the oral examination by a single ballot, expressed 
according to the forms at present established in thcr faculty of law in 
Paris. (Art. 8, Ordinance 6th July, 1841.) 

For the future the minutes of the examinations and public acts shall 
mention the number of balls of each kind which shall have been deposited 
in the urn. (Deliberation of the Faculty of Paris, 26th December, 
1884.) 

The candidate whose admission shall take place by unanimity of white 
balls, whether as bachelor, licentiate, or doctor, shall be proclidmed as 
received vnth eulogiunij and mention of the ballot shall be made upon 
the certificate which is delivered to him. Every ballot at which a candi- 
date shall have two black balls, shall be followed by an adjournment as 
an inevitable consequence. (Art. 6, of the Besolution of the 6th July, 
1841.) 

As to the written test or composition, which is to take place conformably 
to the 2nd Art. of the Boyal Ordinance of the 6th of July, 1841, all candi- 
dates who are inscribed for the purpose of undergoing the second examina- 
tion for the license on the same day, shall assemble in one of the rooms of 
r 'RT 1 ^^ faculty. Each candidate shall have a sheet of paper 'presMited 
I J to him, which shall be drawn for^ on which shall be written the 
subject to be treated by him, which subject may be chosen from the 
matters either of Roman or French law. The composition of each candi- 
date, written in French, shall comprise, in summary and precise terms, 
the exposition of the subject which shall have fallen to his lot. Two 
hours shall be allowed for the task, during which the candidates shall 
remain under the constant inspection of a professor or supplementary 
professor delegated for this purpose. They shall hold no communication 
with each other, or from without, under pain of exclusion; and no book 
or collection of texts shall be permitted them. Each candidate, when 
he has finished his composition, shall sign it and deliver it to the inspect- 
ing professor, who shall visd it, in order that it may be transmitted imme- 
diately to the President of the Board of Examiners. (Articles 1, 2, 8, 
4, and 5, of the Besolution of the 6th July, 1841.) 

The fjACulty decides, that if any student fail to present himself at the 
second examination for the license after he has done his written composi- 
tion, he will not be admitted to undergo that examination till after the 
lapse of time equal to the delay fixed in cases of adjournment. (Delibera- 
tion of the Faculty of Paris, 17th February, 1842.) 

! 
(fl.) THB ORAL BXAldNATION. 

All those parts of the Oivil Code which shall not have been the subject 
of the preceding examinations shall be comprised in the second examina- 
tion for the license. (Art 8. of the Besolution of the 22nd September, 
1848.) 

The Code of Commerce shall form part of the fourth examination. 
(Besolution of the Ist October, 1822 ; and Art. 8, of the Besolution of 
the 81st October, 1884.) 
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Administrative law shall form part of the fourth examination. (Art. 
Ij Resolution 5th May, 1829.) 

The faculty decides, that the professor of administrative *law ^ ^^^ ^ 
be required to determine the matters of his lectures, which shall L J 
form part of the prograipme of the examination. (^) (Deliberation of the 
Faculty of Paris, 11th March, 1830.) 



THI PUBLIC ACT, OE THS8IS, FOB THB LIOBIITII.TB'8 DBGBIB. 

If the result of the examinations for the license be favourable, the 
candidates shall be admitted to support a public act ; after which they 
shall obtain a diploma of licentiate, if they are found capable. (Art. 44, 
of the Decree of the 4th Complementary.) 

Those students who terminate their studies at the end of the scholastic 
year, are authorised to support their thesis in the course of the twelfth 
quarter.(A) (Art. 3, of the Decree of the 3rd July, 1806, and Decision 
of the 13th June, 1821.) 

Nevertheless, no diploma shall be delivered, unless it be shown by 
certificates of assiduity from the professors of the grantee, that he has 
fully completed the time of study required by law. (Art 5, of the De- 
cree of the 3rd July, 1806.) 

The thesis cannot be supported till one month after the fourth exami- 
nation. No dispensation can be granted in this respect, unless under 
very serious circumstances. (Deliberation of the Faculty of Paris, 19th 
November, 1840.) 

DRAWING FOB THB 8UBJB0T-MATTBB OF THB THBSIS. 

For the future, students shall draw lots for the matters of the theses 
or public acts. A designation of the matters of Roman law, and a divi- 
sion of those of the Civil Code, shall be made for the execution of this 
decision. (Deliberation of the Faculty of Paris, 23rd January, 1806.) 

^he matters designated in conformity with the above deli- ^ ^gg ^ 
beration of the faculty form 128 heads, firom which we shall I- J 
select a few for the purpose of showing the nature of the thesis, so that 
we may be better appreciate its importance. 

Extract of the Matters at present designated hy the faculty of Parxs^ and 
forming the following Heads: — 

Nol. 

VBBNCH LAW. 

Code Napoleon, or Civil Code, book i. tit. i« chap. 1, chap. 2, section 
1, arts. 7, to 21. 

{g) This programme varies every year according to the modifications introdnced 
bj the professor. 

(h) Those students who have not taken their twelfth inscription at the last 
quarter of the scholastic year, cannot be admitted to support their thesis unless 
tiiej produce a certificate of assiduity, given at the closing of the twelfth 
quarter. 
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Code Napoleon^ or Civil Gode^ Preliminary Title^ art. 8. 
Code of Procedure, arts. 166^ 167, and 905. 
Code of Criminal Instrnction, arts. 5, 6, and 7. 
Constitution of the 22nd Frimaire, year viii. tit. i. artd. 1, to 6. 
Decrees of the 6th April, 1809, and of the 26th August, 1811. 
Opinions of the Council of State of the 21st January, and 22nd Hay, 
1812. 

Senatfis-Consultum of the 19th February, 1808, Upon Naturalization. 

Decree of the 17th March, 1809, On Naturalization. 

Ordinance of the 4th June, 1814, On Grand Naturalization. 

The Law of the 17th April, 1832, on Arrest, tit. iii. arts. 14, to 18. 

ROMAN LAW. 

De Statu Hominum, D. i. 5. 

De his qui sui Tel alieni Juris sunt, D. i. 6. 

De Capite minutes, D. iv. 5. 

Oaii Institut. Comm. i. §§ 28, to 35; 65, to 83; 89, to 96. 

Ulpiani Fragmenta, tit. 3. 

[♦90] *No. 50. 

VBXNOH LAW. 

Ciyil Code, from art. 1035, to 1047 ; from art. 954, to 959 ; art. 1089. 
The law of the 21st June, 1843, art. 2. 

ROMAN LAW. 

De Injusto, &c.| D. xzviii. 3. 

Ulpiani Fragmenta, tit xxi?. Quemadmodum Testamenta rumpantur. 

No. 61. 

FRKNOH LAW. 

Civil Code, from art 1119, to 1122; 1165, to 1167. 
Code of Procedure, part i. book iv. tit. i. arts. 474, to 479. 

« « part i. book v. tit. yii. arts. 557, to 582. 

Code of Commerce, book iii. tit. i., general dispositions. 

« <f << chap. i. arts. 437, to 450. 

ROMAN LAW. 

Quad in Fraudem Creditorum, Ac., D. xlii. 8. 

No. 80. 

FRBNOH LAW. 

Civil Code, art. 1370; arts. 1382, to 1386; arts. 1146 to 1155. 

Code of Commerce, arts. 216, and 217. 

The law of the 16th Prairial, year iii., on stealing Grain. 
P ^1 ^ *The law of the 10th Yend^miaire, year iv., On the Bespon* 
^ -I sibility of the Communes, tit. i. ii. iii. iv. and v. 
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The Code Forestier, art. 206. 

The Law of the 3rd May, 1844 (Game Law,) art. 28. 

The Law of the 28th September, ^791, Oa the Rural Police, tit. ii. 
arts. 7, 8, 12, 16, and 23. 

Decree of the 15th Noyember, 1811, On the GoTemment of the 
University, art. 79. 

The Law of the 15th April, 1829, On Eiver Fishing, art. 74. 

ROMAN LAW. 

Si Qnadrupes Panperiem, &c., D. ix. 1. 

De his qui effuderint, D. iz. 3. 

De noxalibus Actionibus, D. ix. 4. 

Nautffi, Caupones, Ac., D. iv. 9. 

Furti adversus Nautas, D. xlvii. 5. 

Pauli Sentent., lib. v. tit. iii. De his quss per Turbam fiunt. 

No. 95. 

FRENCH LAW. 

Civil Code, book iii. tit. vi. chaps. 1, 2, 3, 4, and 6, from art. 1582, 
to 1657. 
« " tit. vii., from art. 1702, to 1707. 

Code of Procedure, from art. 175, to 186. 

The Law of the 20th May, 1838 (Law of Warranty of Domestic 
Animals.) 

The Law of the 25th June, 1841 ; as to the Sale by Auction of new 
Merchandize. 

ROMAN LAW. 

De Evictionibus. 

De Exceptione Bei venditsB, &c., D. xxi. 2, and 3. 

*No. 104. [*92] 

FRSNCH LAW. 

Civil Code, from art. 1708, to 1711; from 1779, to 1781 ; 1787, to 
1799; 1984, to 2010. 
Code of Commerce, arts. 71, to 95; 250, to 272. 
The Law of the 21st June, 1843, On Notarial Acts, art. 2. 

ROMAN LAW. 

De exercitoria Actione, D. xiv. 1. 

De institoria Actione, D. xiv. 3 ; 0. iv. 25. 

Quod Jussu, D. XV. 4. 

No. 119. 

VRBNOH LAW. 

Civil Code, arts. 2103, to 2105; art. 2111 ; arts. 878, to 881. 
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BOlUai LAW. 

De Pignoribus et Hypotheois, D. xx. 1. 
De SeparationibaSi D. xlii. 6. 

No. 128. 

rBBNOH LAW. 

Civil Code, book iii. tit. six. arts. 2204, to 2218. 

Code of Procedure, part i. book y. tit. xiii. arts. 673| to 717. 

ROMAV LAW. 

Qaibus ex Cansis in Possessionem eatar. 
De Eebas Anotoritate Judiois possidendis. 
De Caratore bonis dando, D. zUL 4, 6, and 7. 

[*93] •No. 128. 

VBEKCH LAW. 

Civil Code, book iii. tit. iii. chap. 6, sect. 1, from art. 1317 to 1321 ; 
§§ 4 and 5, from art 1834 to 1337. 
The law of the 26th Ventose, year xi., on the Profession of Notary. 
The \aw of the 2lBt June, 1843, on the form of Notarial Acts. 

BOMAir LAW, 

De Fide Instramentorom, D. xxii. 4 ; C. iv. 21. 
Norellsd, 44 and 73. 

Every student of the faculty of Paris, having taken his eleventh in- 
scription, and passed his third examination, shall immediately be 
admitted to draw the matter of the thesis he will have to support before 
he obtains the degree of licentiate. (Art. 1, resolution 28th June, 1836.) 

Every week a drawing of the matters of the theses shall take place in 
the presence of the assembly of the faculty. The students admitted to 
the drawing shall be called in alphabetical order. The professors shall 
each in turn and by seniority act as presidents. No student shall be 
admitted to support his thesis unless he brings with him a ticket con- 
formable to the minutes of the sitting in which the matters of his thesis 
were delivered to him. (Deliberation of the Faculty of Paris, 20th Feb- 
ruary, 1840.) 

The faculty revokes the decision of the 13th November, 1817, to the 
effect, that the drawing should be considered as null, if the candidate did , 
not present himself to support his thesis within the space of three months 
from such drawing. (Deliberation of the Faculty of Paris, 2nd Decem- 
ber, 1830.) 

The president examines the manuscript of the thesis and signs it, and 
is responsible as well for the principles as the opinions it contains, in 
r*d4.1 i^^spect to religion, morality, and '^'public order. Two copies 
l- -I must be sent to the royal council, and one to the rector of the 
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aotdemj, previooslj to the dmj fixed npon for sapporting the thesis. 
(Art. 41| of the statute of the 9th April, 1825. 

If a thesis distributed in public, bo not conformable to the manuscript 
submitted to the examination of the president, or if it should be printed 
before it receives his signature, it shall be considered as null and void. 
If the test has been undergone bj the candidate, it shall be nullified by 
this act alone ; the diploma shall not be delivered to him, or it shall 
be cancelled ; and in no case can he support a new thesis upon other 
matter, till after a space of time to be fixed by the royal council, 
without prejudice to any other academic punishment which the can- 
didate may have incurred, by reason of the principles contained in his 
printed thesis distributed in violation of the regulations. (Article 42, 
same statute.) 

TBI MODI 0? PBISINTINO THB TBBSIS IN PABIS. — TBI PBINTINO AND TBB DSP08IT. 

1. Every student on depositing the fees for his thesis, must at the 
same time present to the secretary of the faculty, the ticket delivered to 
him at the time of the drawing of the matter. The secretary shall indicate 
on the back of the papers relating to each student, the name of the pre- 
sident and the matter of the thesis. 

2. A list of the candidates to whom a day shall be given for their 
theses, shall be settled every week at an assembly of the faculty, and no 
name can be added to this list when once it was been closed by the 
assembly. 

8. The name of the president and his colleagues shall be indicated 
on the theses; but those names may not be printed without a permission 
from the secretary. 

4. The printed copies of the theses must be deposited(i) at ^ ,q- ^ 
*the faculty two days previously to that on which the theses will I- J 
have to be supported. 

5. No thesis can be supported contrary to the preceding regulations. 
(Deliberation of the Faculty of Paris of the 7th of March, 1889.) 

TBI TBBSIS AND DIPLOMA. 

Any student who retires after the public act has commenced, without 
being authorized by the examiners, is assimilated to those whose refusal 
is pronounced by the means of the ballot. The public acts are con- 
sidered as begun from the moment the president announces that the 
sittings are opened. (Deliberation of the Faculty Paris, 7th July, 1825 ; 
approved by the RoyaJ Council on 16th July, 1826.) 

That part of the text of the thesis which relates to French law, is 
written in the French language, and that which relates to Koman law, 
in Latin, though the arguments in support of the latter are carried 
on in Che French language. (Ordinance of the 24th June, 1840.) 

Finally, those students who have already obtained the diploma of 
bachelor-in-Iaw, and shall be found capable on their two examinations 

(t) These copies are tttj in nnmber. 
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and publio act of the third year, shall receive a diploma of licentiate. 
(Art. 10, of the law of the 22nd VentSse, year XII.) 

8PS0IAL BZAMIKATION ON TBI HI8TOBT O? LAW AKD THB LAW 0? NATIONS. 

The courses of study on the law of nations, and the history of law 
^French and Koman) are only obligatory on candidates for the doctor's 
aegree ; for all other students-at-law they are optional. Those among 
the latter who may have followed these classes may make application to 
be examined on the matters taught therein. In such case, besides their 
r *d6 1 ^^P^^^'^i ^^^7 ^^^^^ ^^^^ ^ certificate delivered *to them, testify- 
L J log as to the manner in which they may have passed such exam- 
ination. (Art. 2, of the Ordinance of the 26th March, 1829.) 

Candidates for the licentiate's degree, having followed two courses of 
the history of law and the law of nations, and who shall desire to be 
examined in those matters, may undergo their examination either before 
or after they have supported their thesis for the degree of licentiate. 
(Letter of the Minister of the 6th of September, 1831.) 

3. THE DSOaSE or DOOTOR-IN-LAW. 

The fees payable in respect to this decree are : — 

Francs. 
Four Inscriptions, at 15 francs, - • - 60 

First Examination, 90 

Second Examination, 90 

Thesis and Diploma, 268 

508 

A fourth year of study is required for the doctor's degree. (Art. 54, 
of the 4th Complementary.) 

The aspirants must attend two classes of the civil code at their choice. 
(Art 2, of the Resolution of the 1st October, 1822.) 

In Paris the classes on the law of nations, the history of Boman and 
French law, and on French constitutional law are obligatory for aspir- 
ants for the doctor's degree.(A;) (Art. 2, of the 29th March, 1829, and 
Art. 1, of the Ordinance of the 29th September, 1835.) 

Those who intend to take a doctor's degree must undergo two exam- 
inations, and support a public act. (Art. 4, of the law of the 22nd 
Ventose, year XII.) 

P ,g- ^ A more profound degree of knowledge shall be required at 
^ -I ^these examinations than at the preceding ones. (Art. 46, of the 
decree of the 4th Complementary day, year XII.) 

The examinations shall take place before five professors or supplemen- 
tary professors. (Art. 47, same Decree.") 

The first of the examinations prescrioed for the fourth year by para- 
graph 3, of Art. 4, of the law of the 22nd Yentose, year XU., and 

I 
(k) In the proTinces thej mast follow the two classes on the civil code, and 
those on the code of commerce, code of procedure, and admlniBtrative law. 
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Art. 66, of the decree of the 4th complementary, may be andergone in 
the fourteenth quarter, the second in the course of the fifteenth, and the 
public act in the sizteenth.r^ (Art. 4, of the Decree of the 3rd July, 
1806.) 

The First Examination for tbcb Doctor's DEaREE.(m) 

The aspirants for the doctor's degree shall undergo one of the exami- 
nations on Eoman law. They shall be questioned on the institutes of 
Justinian and on the Pandects. (Art. 46, of the Decree of the 4th Com- 
plementary, and Art. 2, of the Resolution of the 1st of October, 1822.) 

They shall be questioned at the first examination on that part of the 
pandects which shall have been explained to them during their second 
year of studies. (Deliberation of the Faculty of Paris of the 6th April, 
1837.) 

Seoond Examination. 

This examination cannot be passed until the fifteenth quarter's studies 
are complete. Those aspirants who terminate their studies at the end of 
the scholastic year may be admitted to undergo this test in the course of 
the fifteenth inscription. (Art. 4, of the Decree of the 3rd July, 1806, 
and Decision of the King, 13 th June, 1821.) 

•The matters for the examination are : — (») p ^^^ ^ 

The Civil Code. (Art. 39, Decree of the 4th Complemen- L ^^ J 
tary, year XII.) 

The law of nations and the history of law. (Art. 4, of the Resolu- 
tion of the 5th May, 1829.) 

French Constitutional law.(o) (Art. 1, of the Resolution of the 6th 
October, 1855.) 

TBB THBSIS AND DIPLOMA. 

If the aspirant be found capable at his two examinations he shall 
be admitted to support his public act or thesis. (Art. 48, of the 4th 
Complementary.) 

Finally, those aspirants who have already obtained the diploma of 
licentiate-in-law, and who shall be found capable on their two eit&mina- 
tions and public act of the fourth year, shall receive a diploma of doctor- 
in-law. (Art. 49, same Decree.) 

We have already seen the method of drawing for the matters which 

(l) This decree was repealed bj that of the 17th March, 1808. A decision of 
the 13th June, 1821, reviyes this article in favor of those who terminate their 
Btndies at the end of the scholastic year. Those who do not thns finish their 
studies cannot, therefore, present themselves for examination and thesis, until the 
quarters are fully complete. 

(m) Those who cannot take their sixteenth inscription at the last quarter of the 
scholastic year, are admitted to this examination at the expiration of the four- 
teenth inscription. 

!n) In the provinces, all the matters of instruction except Roman law. 
0) This branch of the legal studies hns been suppressed by an imperial decree 
of the 8th December, 1852. 
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fonn the sabstanoe of the thesis for the degree <^ licentiate, as well 
as all other dispositions relating thereto, and as they are preeiselj the 
same with respect to the thesis for the degree of doctor, any farther 
obserrations thereon would be useless. We may however remark, that 
the matters set apart as the ground-work of the thesis for the degree of 
doctor form fifty-one different portions or heads, of which we shall pre- 
sent a few, to giro an adequate idea of the importance^ purport, and 
style of this composition. 

Extract of the Matters cU present designated far the Thesis of Doctor hy 
the Faculty of Paris^ forming ihefoUovnng Heads :— 

No. 1. 

FRBNOH LAW. 

Civil Code, Preliminary Title, from art. 1, to 6. 

[*99] ^BOXAH LAW. 

De Officio, Judicis, Inst* iv. 17. 



No. 8. 

FBKNCH LAW. 

CivU Code, book ii. tit. ii. arts. 544, to 677; arts. 2279, and 2280. 
Code of Procedure, part ii. book i. tit. iii. arts. 826, to 834. 

BOMAN LAW. 

De Rei Yindicatione. 

De Publiciana in Hem, D. yi. 1 et 2. 

No. 13. 

FRSKOH LAW. 

Civil Code, book iii. tit. i. chaps. 1, 2, 8, and 4, arts. 718, to 773. 

BOMAH LAW. 

De suis et Legitimis. 

Ad. SC, Tertullian, D. zxxviii. 16 et 17. 

Novellae, 118, et 127, cap. 1. 

De Conjungendis, D. xzxvii. 8. 

Undo Liberi. 

Unde Legitimi. 

Undo Cognati. 

Unde Vir et Uxor. 

QuisOrdo. 
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No. 25. 

FBBNOH LAW. 

Civil Code, book iii. tit. iii. chaps. 1, 2, 3, and 4, arts 1101, to 1233. 

*EOMAH LAW. [♦100] 

De Verborum Obligationibos, D. xlv, 1. 

No. 84. 

FBINOH LAW. 

Civil Code, book iii. tit. iv. arts. 1370, to 1386. 
Code of Criminal Instruction, Preliminary Dispositions, arts., 1 to 7; 
" " book i. chap. 6 sec. 2, dist. 2 § 2, 

arts. 63, to 70. 
Penal Code, book ii. arts. 59, to 74. 

SOMAN LAW. 

Si Quadmpes Pauper. 

Ad Legem Aquiliam. 

De his qui effud. 

De noxidibus Actionib., D. iz. 1, 2, 3, et 4. 

VBBNOH LAW. 

Civil Code, book iii. tit. iii. chap. 8, sec. 6, arts. 1165, to 1167. 
Code of Procedure, part i. book iv. tit. i. arts. 474, to 479. 
Code of Commerce, book iiL tit i. chap. L arts. 442, to 448. 

BOHAN LAW. 

De his qusd in Frandem. 

De Bebus Auotorit. Judicis, D. xlii. 5, et 8. ' 

*No. 48. [*101] 

FBBVOH LAW. 

Civil Code, book iii. tit. zviii. chaps. 5, 6, 7, 8, 9, and 10, arts. 2157, 
to 2208. 

BOVAN LAW. 

Pandectarum Liber Yigesimns. 

No. 51. 

FBBNCH LAW. 

Civil Code, book iii. tit. zz* Prescription, considered only as a means 
of acquiring. 

Code of Procedure, part i. book i. tit. iv. arts. 28, to 27. 
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BOMAN LAW. 

De Interdictis. 

De yi et vi armata. 

Uti possidetis. 

De Preoario, D. xliii. 1, 16, 17, et 26. 

In future those aspirants for the doctor's degree who shall have ob- 
tained a majority of white balls at the two examinations of the fourth 
year, shall be allowed to choose the matter of their thesis, subject to 
the approbation of the faculty } if the faculty rejects the matter presented 
in that case the candidate must draw. (Deliberation of the Faculty of 
Paris, 14th January, 1841.) 

Independently of the copies of each thesis, as provided by the resolu- 
tion of the 13th October, 1809, in the case of the licentiate, every aspirant 
must deposit a number equal to that of the faculties of law. These 
copies must be transmitted to the seat of the university, with the certifi- 
r«109n ^^^ ^^ ^aptitude; and one of the copies shall bo addressed to 
L J every faculty of Law, to be placed in its library, (r) (Resolution 
of the 23rd February, 1844.) 

Circular of the Minister of Public Instruction relative to the Thetis for 
the Degree of Doctor-in-Law of the 11th August, 1840. 

" To the Rector of, &c 

" Sir, 

<< The importance attached to the doctor's degree in the faculties of 
law requires that this high degree be not conferred without serious proof 
of the real tind solid instruction of the candidates. The faculties, I am 
aware, pay a justly severe attention in the reception of young doctors, 
but the royal council is desirous of being able to verify and appreciate 
the relative force of the tests in the different academies, so as everywhere 
to maintain at a suitable height the level of the studies. 

« Consequently I have decided that the Deans shall address to me, 
with the theses of the candidates for the degree of doctor, a special report 
of the manner in which the tests have been supported. You will add 
your own observations to it, if need be. The report will be read at a 
meeting of the royal council before the ratification of the certificate of 
aptitude, and the remarks to which it may give rise, will each time be 
communicated to the faculties. 

« The measure is already usefully applied in the faculties of letters 
and sciences; it cannot therefore be otherwise than advantageous to 
adopt it in the faculties of law. The high supervision which the royal 
council is called upon to exercise over the different branches of public 
instruction will thus be fortified, to the great benefit and advantage of 
the study of the law, which every day acquires new development.'' 

(r) The total number of copies to be deposited is sixty. 



Digitized by 



Google 



ANNUAL PRIZES IN THE FACULTIES OF LAW. 96 

•CHAPTER VI. l*m] 

ANNUAL PRIZES IN THE FACULTIES OP LAW. 

INTRODUCTORY REMARKS. — ^REPORT OP M. COUSIN TO H. M. KING LOUIS 
PHILIPPE ON THE SUBJECT OF ANNUAL PRIZES IN THE FACULTIES OF 
LAW. — ^ROYAL ORDINANCE CONSEQUENT THEREON. — CONCLUSION. 

Besides those studies and duties which we have passed in review^ 
and which are obligatory on the part of the candidates for the various 
degrees in the faculties of law, there are others which are merely optional, 
but which add considerable lustre to the career of those students who 
haye been successful in making them the complement of their legal eduoa^ 
tion. We refer to the competition for annual prizes, an institution which 
was founded by his late majesty King Louis Philippe, the 17th March, 
1840, on the report of M. Cousin, the then minister of public instruc- 
tion. In order fully to appreciate the motives, the merit, and the nature 
of this valuable institution, we cannot do better than set out the report 
of M. Cousin, which will be found to be a most lucid and remarkable 
piece of reasoning on the subject. He says : — 

« The study of the law is one of the most important which has been 
confided to the university, and every body admits that it demands a new 
impulse, to give it that elevated position at which it had arrived in France 
in the sixteenth and seventeenth centuries. Seconded by the royal 
council of public instruction and the commission on law studies instituted 
by the royal decision of the 29th June, 1838, I trust I shall be able 
successively to propose to your majesty such measures *as will p^^ ^ . ^ 
ameliorate the study of the law in the nine faculties of the king- I- J 
dom. At present, I have the honour to submit to your majesty a pri- 
mary measure, the utility of which is incontestable, namely, the regular 
establishment of pi^zes in the faculties of law. 

« In the present state of things the students of the faculties of law 
undergo certain examinations for the degrees of bachelor, licentiate, and 
doctor ; but these examinations are individual, and do not afford matter 
of comparison between the candidates. Hence the absence of that emu- 
lation, which certainly must not be too much developed, but which must 
not either be stifled in the heart of man, because it is the source of all 
noble works. The secondary branch of public instruction is perhaps 
overcharged with prizes, the superior branch has none whatever. I 
therefore purpose filling up this blank, beginning with the faculties of 
law. 

« The faculties of Poitiers and Aix have already taken an honourable 
initiate. I have asked the faculty of Paris for a note on this subject ; 
I have consulted the high commission, which has been unanimous as to 
the utility of this institution 3 and the royal council of public instruction 
has no less favourably entertained it. It has been tried, and experience 
has confirmed it in two countries where legal studies are flourishing, in 
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Holland and Germany. More than one dissertation, crowned in the 
German and Dutch nniyersities, has awakened a talent, created a yoca- 
tion, decided a career. Sometimes even works have been produced bj 
those competitions which hare taken rank in science. Why should not 
the same institution produce the same result among us ? I therefore 
propose with confidence to your majesty the accompanying ordinance, 
which will be followed by a special regtflation deliberated in the royal 
council of public instruction. The ordinance lays down the principles, 
the regulation will apply them ; and here the principles, are extremely 
simple. 

«< It has appeared to me useless to establish any competition or prizes 
in faTour of students of the first and second year, whose studies are not 
r^lO^l ^ ^^^ sufficiently adranced to merit *any other recompense than 
L J the degree after the ordinary examinations. But we shall be 
greatly encouraging, although in an indirect manner, the labour of the 
students of the first and second year, by placing at the end of the third, 
a competition, to which there shall be admitted such students only as 
have distinguished themselTcs in the examinations of the preceding 
years } at the same time the studies will then be sufficiently adyanced to 
, lead to results of some importance from this competition. There will be 
two subjects for the prises, both taken from the matters which have been 
taught; the one from the French, the other from the Boman law. I 
bare been desirous, without ceasing to honour our national law, to show 
a just sdicitude for Roman law, that law which has been called La 
Ration icritCy and which forms the foundation of the civil legislation of 
all Europe. Besides, the Roman law, in order to be well understood, 
offers the advantage of requiring, a patient and assiduous study of Roman 
antiquity, the jurisconsults, the historians, the orators, and almost all the 
monuments of ancient Rome ; and your majesty knows how necessary it 
is to encourage the love of labour in our lively and ingenious youth. 

<< But at the end of the fourth year, a competition of a different kind 
will be opened between the aspirants to the degree of doctor and the 
doctors of that and the preceding year. The competition of the third 
year is rather of a scholastic character ; this one will be academic : it 
will treat upon matters proposed by the faculty, and which the minister 
himself, assisted by the high commission of studies and the royal coxracil, 
shall select, and although confined to the studies of the schoob, shall 
be destined to be useful to science. The matters, as in the case of 
all academic competitions, shall be published eight months at least in 
advance. 

ti We may therefore reasonably hope that these competitions will be 
productive of some truly remarkable dissertations, and that the laureates, 
by their very success, will contract such engagements with judicial 
science as will bind them to this important study, and induce them to 
r*10B1 ^^^ ^^^ career of ^teachers. Thus will be formed a nursery 
I- J for the recruiting of professors of law. 

<< Finally, these difierent prises, with the advantages attached to them, 
should be proclaimed at the meeting for the annual opening of the Acui- 
ties, and be the occasion of a solemnity like that for the distribution of 
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priies in our colleges. This solemnity would arouse more than one 
generous ambition, and the serious reports that would there be read, 
would mark successivelj, from jear to year, the progress of the studios 
in each faculty, and would keep up among all the faculties of the king- 
dom a noble emulation, and that peaceful and regular movement which 
is the soul of eyerything. 

« If your majesty deigns to approve of these principles and these dis- 
positions, your majesty will be pleased to affix your signature to the 
accompanying ordinance, &c." 

The terms of the royal ordinance of the 17th March, 1840, establishing 
the different prizes in the faculties of law, are as follows : — 

« Art. 1, prises and honourable mentions shall be distributed every 
year in all the faculties of law in the kingdom, according to the result of 
a competition which shall take place : — first, among the students of the 
third year; secondly, among those of the fourth year, aspiring to the 
degree of doctor, and the doctors received by each faculty, whether in 
the course of that year or the preceding one. 

<< 2. Two first and two second prizes shall be distributed among the 
students of the third year: — first, for a composition written on a subject 
of Eoman law ; and secondly, a composition on a subject of French law, 
chosen among the different matters ^ught in the faculties of law* 

« 3. Two gold medals shall be awarded to students of the fourth year, 
aspirants for the degree of doctor, and the doctors, for a written disserta- 
tion, the subject of which, chosen by the minister of public instruction 
from a list of questions taken from the different matters of law which are 
taught, shall have been published eight months in advance. 

<< 4. The students of the third year who shall have obtained ^^^ ^-^ 
^a first or second prize, shall have no fees to pay for their inscrip- I- -■ 
tions, examinations, and diploma of doctor. 

« 5. A regulation, settled by the royal council of public instruction, 
shall determine the conditions of admission to the competition, and the 
manner in which it shall be carried out. 

<< 6. The distribution of prizes and medals shall take place every year 
at the solemn sitting of the opening of each faculty.'' (a^ 

There are other prizes, both of a public and private cnaracter attached 
to the faculties of law, in favour of the successful competitors of the two 
classes above-mentioned, but which it will not be necessary for us to 
notice more fully, having already, we trust, said sufficient on this subject 
to show the nature of the institution of annual prizes, and its value and 
importance as an incentive to studious exertion. 

(a) The measnre which prescribes a solemn sitting for the opening of the facul- 
ties IS not applicable to Paris. We find by the resolution of the 25th Febrnarj, 
1842, art. 1, " That in the faculty of Paris the sitting for the distribution of the 
prizes and medals shall be held at the commencement of the second six months 
of the scholastic year. 
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CONCLUSION. 

The foregoing is a BUcciDot account of the different studies required 
by the faculties of law and the university on the part of those who seek 
the title of advocate; and although it will be admitted that the ordeal 
is of a serious and difficult character, still the great importance and the 
responsibility of the functions which a man takes upon himself when he 
enters upon the duties of that honourable profession, more than justify 
the severe and stringent test to which he is subjected to prove his quali- 
fications, and to place beyond all doubt the degree of knowledge and 
learning he has attained. 

r»1081 *'^^ * general rule, anything to be properly studied should 
L J be properly taught ; and of all sciences, perhaps the science of 
the law has the greatest need of a proper direction in that respect As 
vast as it is important, the human mind cannot embrace all its parts, 
unless it be aided and guided in its researches. On reflecting but 
lightly on the matter, one might perhaps be led to imagine that law is 
nothing more than a treaty of natural morality, and as this is the science 
of all others which people think they have the least need to study, they 
might easily persuade themselves that they may possess a knowledge of 
the law without the trouble of studying it, or at all events by studying 
it only superficially. But this is a grave error, and being so understood 
and appreciated in France, a most stringent and severe trial is required 
before a man will be permitted to take upon himself a responsibility 
which, in the absence of learning and knowledge, he would not be justi- 
fied in doing. 

If, however, on the one hand, a competent degree of legal knowledge 
is requisite to obtain the status of advocate^ the legislature in France 
has, on the other, taken especial care that the teaching of this indispen- 
sable and necessary science should be subject to a constant and uniform 
movement, and that those who are destined to fill the grave and impor- 
tant duties of judges, or those who devote themselves to the honourable 
but laborious task of defending the rights, the property, or the life of 
their fellow-citizens, should easily find the means of acquiring a real and 
true knowledge of their duties, and an access as sure as rapid to that 
science which teaches them those duties. But these means should be, 
and indeed are, such, that at the same time that they offer every kind of 
facility to true merit and distinguished talent, they necessarily exclude 
from the seat of justice as well as from the bar, both acknowledged 
mediocrity and doubtful probity. It is of the greatest importance that 
a client should have the moral certitude of the probity and the learning 
of the man to whom he confides the defence of bis honour or of his 

C'flOOl ^*^^^^°^* ^^ ^B ^^^ intimate conviction of this truth, acknow- 
-■ ledged ^at all times and in all ages, that has presided over, and 
still presides over, the regulations for the study of the law, in all coun- 
tries which possess any laws or any morality. Everywhere it has been 
felt, that, since the progress of civilization has rendered the first notions 
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of natural law insuffioient, society could not pay too scrupolous an 
attention in the choice of those whom she calls upon to act as the arbi- 
trators of her clearest interests. Nor is the particular law of any people 
a speculative science : it is the science of that which is, and not of 
what may or ought to be some day. Eefleotion alone can never give any 
exact notions of it ; it has its source in the will of the legislator, and 
that will can never be thoroughly understood without profound and 
methodical study. 

No doubt it would be desirable for the general good of society and the 
particular tranquillity of nations, if the first and great principles of equity, 
which nature has planted in the heart of all men, were the only neces- 
sary legislation, and that those first and universal laws had bo need of 
those commentaries which have from time to time appeared, and which 
have necessarily varied according to the manners, the customs, and the 
particular dispositions of different people, and indeed too often, also, 
according to the passions and caprice of certain men who have made their 
will the law for others. But as society has advanced on the high road 
of civilization, that state of things could no longer endure; and hence 
that immense mass of treaties and commentaries, in the midst of which 
one seeks in vain the simple text of nature, and which have rendered the 
science of the world, the clearest in principle, the longest and most com- 
plicated of all studies. The necessity, therefore, of properly teach- 
ing and properly studying this important science is so obvious to any 
ordinary mind, and so intimately connected with the well-being of soci- 
ety in all its dealings and actions, that no amount of care and attention 
can be too great in watching over this branch of instruction. 

So much, then, for the necessity of the study of the law; *as r^i-iA-i 
to its utility, this would seem tb us not to admit of any question. L -I 
To contest it, would be simply to pretend that a knowledge of the law is 
superfluous ; that neither the public nor the state has any advantage in 
it; and certainly no one would venture to advance such a revolting par- 
adox in the present age. Were law simply considered as an assemblage of 
precepts to incline us towards justice and teach us its practice, it is a most 
powerful check to keep man within the bounds of duty. In thisrespect 
alone it would be necessary and wise to spread the science abroad, 
as a means of ameliorating the moral condition of the people, thus 
rendering offences and crimes more rare, and society consequently more 
happy. 

We now proceed to the third part of our work, namely, a history of 
the French bar, which will afford us the opportunity of considering the 
licentiate in his newly^usquired position, that is, the fresh ordeal he has 
to undergo before he can obtain his inscription on the table of advocates, 
together with the rules and regulations which are to serve as the basis 
and foundation of his conduct in life, if he should ultimately succeed in 
being admitted to the full enjoyment of the privileges of the profession ; 
for, as we now take leave of him, with his simple degree, he is yet very 
fiur from the end of his period of trial, and may or may not, after all, 
according to circumstances, ever be allowed to form part of any bar, or 
even to assume the honourable distinction and title of an advocate. 
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/ 

[*lll] *PART III. 

A HISTORY OP THE FRENCH BAR, ANCIENT AND MODERN. 



THE ANCIENT FRENCH BAR. 

There are some yery good works on the advocates o( the French har; 
and still it might he said that a history of the bar is yet to he written. 
It would offer a powerful interest, but also most serious difficulties ; it 
would be necessary for some man of a superior mind to consecrate to such 
a work the result of immense research and serious study, for, in order to 
be complete, it should go back to the remotest times, show us at the pro- 
per point of view the manners of the people, their governments, their 
legislation, mark out their relations with the profession of the advocates, 
and even set forth the political events in which the advocates have been 
called upon to take a more or less active part. Such being the case, it 
would seem, at first sight, more proper if we had intituled this part of 
our work a sketch than a history of the French bar, and which perhaps 
we should have done, but for the reason that we considered a sketch of 
the French bar would seem rather to apply to the persons than the thing; 
for we have no intention of attempting that which we have already 
admitted to be* a work of great labour and study, but simply to give our 
readers a general notion of the French bar as it was, and as it is at the 
present day. 

r*1121 ^^^^ annals of the ancient bar embrace three distinct and 
^ -I remarkable periods. The two first belong to Athens and Rome ] 
and we may judge of the height which the profession then attained by 
the illustrious men it produced ; those celebrated orators, these great 
jurisconsults of antiquity, are known to everybody. We shall only speak 
of the third period in which the ancient French bar is placed ; and, with- 
out entering into historical facts, which would pass our limits, we shall 
confine ourselves to the indication of the regulating dispositions and tra- 
ditional elements which constitute it, which regulations and elements are, 
for the most part, maintained at the present day. 

There exists no regulation, nor even tradition, relating to the French 
bar in the sixth, seventh, and eighth centuries. The discipline of the 
Bomao bar had passed into Gaul after its invasion by the Romans ; but 
it changed its form, or rather it totally disappeared after the Franks had 
retaken Oaul, and during all the first race of French kings. The capi- 
tularies of Charlemagne in 802 first make mention of the profession of 
the advocate. They provide, << that nobody should be admitted therein 
t)ut mea^ mild, pacific, fearing God, and loving justice, upon pain of eli- 
mination/' (a) And in this mention, so short, so simple, we may already 

(a) 1 Vol. Capitularies, p. 10, { ix. 
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perceive the prinoipal distinguishing feature of the present day. From 
Charlemagne to St. Louis the bar is lost in the obscurity which envelopes 
this period of French history. We may, however, explain this blank by 
the barbarous usage which then prevailed of consigning the fate of all 
judicial contestations to duel, which this latter prince abolished. 

1270. Some time after the finding the Koman Pandects at Amalphi, 
the establishments of St. Louis appeared, which were the work of a com- 
mission of learned jurisconsults, and which laid the foundation of the 
French law. They contain a short chapter on advocates (the 14th,) 
and commence by imposing on them the obligation never to present an 
unjust case before a court of justice, also to defend widows, orphans, 
♦and the poor«c officio when required,(6) and prescribe two other r#i lo-i 
essential duties for them as follows : — I- J 

" Et ioutes les resons d destruire la partxe adverse si doit dire cour- 
toisement, sans vilenie dire de sa houche ne en/ait, ne en droit,'* (^c^ 

^^Et si ne doit fere nul marcM d. cdui qui pour quHl plaide, plet pen- 
dent; car droit le difend au Code de ' Postulando' en la hi qui com^ 
mence, < Quisque vvU esse causidicus' et ce appartient d loyal avocat"{d) 

About the same time Pierre de Fontaine, in a work intituled ConseiU 
d son Ami, and Philippe de Beaumanoir, in his collection, so justly 
esteemed, of the Customs and Usages of Beauvoisis^ commented upon 
this first text, and established certain other and most wise principles, 
which are still embodied in the rules of the profession. During the 
reign of St. Louis the science of the law comprehended three principal 
branches, the feudal, the canon, and the civil law. But the ecclesiastics 
having given themselves up with great ardour to the study of the Roman 
law, which the discovery of the pandects had just revealed, the canon 
law lost much of its importance; and as early as 1179, in order to put 
a stop to the danger which the court of Kome thought it perceived in 
the study of this new science, the Council of Lateran forbade the advo- 
cate-clerks to plead before the lay tribunals. 

1274. At a council held at Lyons under Philippe-le-Hardi, son of St. 
Louis, the 7th of May, 1274, the ecclesiastical authorities took upon them- 
selves to regulate the profession of advocates as well as their fees. 
These fees were then fixed at 20 livres tournois,^e) with the obligation 
that each advocate should every year renew an oath that he would not 
receive more. This strange determination was inspired by the desire 
♦which the Holy See had, to regain the ascendancy in temporal rj,t|i4i 
matters over the kings of France, as well a^ perhaps to punish L -I 
the advocates who had resisted with courage and success the famous bull 
decreed by Gregory VII. against the liberties of the Gallioan Church. 
In order to appear not to accept the council, the king caused an ordi- 

(6) The same disposition is to be found in the Greek and Roman law. 
(e) Which meanSi all arguments against the adverse party should be pronounced 
courteously^ and nothing Tile should be said, either as to fact or law. 

(d) And he should make no bargain with the party for whom he pleads pen- 
dente lUe^ for it is forbidden b j the code de postulando, in the law which begins 
Quisque vuU esse eausidieusj and that belongs to a lojal advocate. 

(e) The livre tournois is tenpence English money, but representing, of course, a 
mncn greater value at that period than at the present day. 
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Dance to be published on the 23rd of October following, which raised the 
maximum of fees to 30 livres, and determined the proportion according 
to the importance of the affair, the merit and celebrity of the advocate. 
Another ordinance, dated the 19th March, 1314, also required that the 
usage of the bar and the means of the client should be taken into con- 
sideration. 

The parliament was not then permanently instituted in Paris; the 
first assembly to which this appellation was given was purely political. 
It was, according to the opinion most ordinarily received, Pepin who 
transformed it into a court of ju8tice,(/) in the year 707; and the par- 
liament became ambulatory and followed the king. Certain advocates 
r attached themselves to it, and accompanied it in all the cities where it 
pleased the king to reside and parliament to hold its sittings. Philippe- 
le-Bel definitively fixed the seat of this high jurisdiction in Paris ; the 
other parliaments were created afterwards. From the earliest times 
there had been advocates practising at the Chd^telet in Paris, as well as 
in the bailiwicks and other jurisdictions of France. 

1327. 13th February. — Philippe de Valois, then regent, formed 
several prescriptions, the first of which is the most important. 

«No advocate,'' says his ordinance, << shall be permitted to plead if he 
has not taken the oath, and if he be not inscribed on the roll of advo- 
cates." Art 41 : — « The parties, however, shall be permitted to plead 
their own causes. 

r*1 1 ^1 '' '^^^ advocates must be at the Chatelet at the rising of ^the 
L -i sun, with the exception of the time necessary to attend low 
mass. 

"They shall plead their causes in the order determined by the 
provost. 

<< An advocate may plead but two or three causes at most at the same 
sittings, to give other advocates the time to plead theirs. 

« Once a cause begun, it cannot be interrupted for another. 

<< Any advocate who shall have prevaricated in his duties shall be for 
ever excluded from the court. 

<< The park, that is, the centre or interior of the bar, is exclusively 
reserved for the advocates and the attorneys of the cause." (^) 

1344. A resolution made in the form of a regulation by the parlia- 
ment of Paris, in consequence of a royal ordinance of the 11th March, 
1344, contains some new dispositions as to the advocates, and gives them 
a more precise organiiation, in these terms : — 

<< A list shall be made of all the sworn advocates, from which list the 
most capable shall be chosen and maintained ; the others shall be sus- 
pended." The regulation does- not indicate by whom the selection was 
to be made ; but according to the constitutive principle of the order, as 
we shall immediately see, it must necessarily have emanated exclusively 
from the advocates themselves. << Those advocates who are retained," 

(/) The parliament afterwards received, as a special attribute, which it retained 
till the end, the right of registering the edicts, ordinances, declaratians, and let- 
ters patent of the kings of France. 

(ff) The Qreek law considered the centre of the tribunal as sacred. 
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adds the resolatioo, « shall not be allowed to continae their practice 
unless thej bind themselves by oath to the following effect : to fulfil 
their duties with fidelity and exactitude; not to take charge of any 
causes which they know to be unjust; that they will abstain from false 
citations ; that they will not seek to procure a postponement of their 
causes by subterfuge, or malicious pretexts ; that whatever may be the 
importance of a cause, they will not receive more than thirty livres for 
their fee, or any *other kind of gratuity over and above that r:|tii/*-i 
sum, with liberty, however, to take less; that they will lower L J 
their fees according to the importance of the cause and the circumstances 
of the parties; and that they will make no treaty or arrangement with 
their clients depending on the event of the trial/' 

The regulation afterwards confirms the principle laid down by the 
first disposition of the Ordinance of the 13th February, 1327 : << No one 
shall have the title of advocate unless he be received by the court and 
have taken the oath ; and the quality of advocate shall not confer the 
right of pleading, unless the advocate be inscribed on the table (the 
ancient roll.) The advocate is enjoined to be brief in his pleading and 
in his writings/' 

Then comes the creation of a novitiate preparatory to practising the 
profession : 

<<A time of probation called $tagf^' (the duration of which is not 
limited) << is required on the part of young advocates to prepare them for 
the exercise of their ministry/' They are also recommended « to be 
respectful on all occasions towards their seniors/' Lastly, the resolu- 
tion distinguishes three classes of advocates: those called consulting 
advocates or counsellors, the pleaders, and the listeners.(A) 

1535 to 1560. Other dispositions have successively maintained and 
developed the preceding ones. The learned Laroche-Flavin gives a sum- 
mary of them, which it is useful to know.(t) 

« Advocates of the court shall graduate in altera Junum (in the civil 
and canon law), and shall be received therein (the court), and there take 
the oath." (Francois L 1535, chap. iv. art. 15.) 

*<< They cannot have their causes called again, if other causes r^iii^-i 
are not finished/' (Francois I. 1539, art. 20.)(A?) L ^^' J 

« Must be present at the opening of the pleadings, otherwise are liable 
to damages." (Frangois I. 1535, chap. iv. art. 15.) 
• " Shall plead and write briefly." (Jean I. 1363 ; Charles V. 1364 ; 
Charles VII. 1446, art. 24. ; Charles VIII. 1493, art. 16. ; Louis XIL 
1507, art. 121. ; Francois L 1528, art. 10.)^ 

(h) The first were the most ancient, being of ten years' standing at least. They 
wore a long robe of black silk, covered with a scarlet mantle lined with ermine, 
and fastened on the chest by a rich clasp. The pleaders wore a yiolet cloak, and 
the listeners a white one. The Roman jurisconsults who practised only at con- 
sultations were called PrudenteSf hence the word jurisprudence^ which designates 
their special profession and the authority attached to it. 

(t) In his thirteen books of the History of Parliament 

\k) This ordinance suppresses the usage which had, up to that time, always 
existed, of writing in Latin all acts, procedures, judgments, and decrees. 
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<< Shall tralj read without omissions, interraption, or disgaise/' 
(FraD^ois I. 1539, arts. 22, and 188.) 

« Shall not absent themselves daring the trial without leave of the 
court." (Frangois I. 1535, chap. iv. art. 16.) 

« Shall not proceed bj injurious words against the adverse party or 
others." (PhUippe VI. 1454; Charles VII. 1453, art 54; Louis XII. 
1502, art. 122.) 

<< Must not go out of town without leaving all matters duly prepared 
in the hands of the attorneys, and likewise leaving a substitute." (Fran- 
cois I. 1535, chap. iv. art. 17.) 

« Shall not take their seat, unless in decent attire, large robes and 
round cap." (Frangois I. 1540, art. 30.) 

« Being called to the council" (to fill the functions of judge) << shall 
make oath that they have not acted for or consulted with the parties." 
(Francois I. 1535, chap. xii. art. 10, and 1540, art. 17.) 

<< Shall not act for both parties." (Francois I. 1536, chap. i. art. 
85.) 

« Shall act gratuitously for poor miserable people." (Francois I. 
1536, chap. i. art. 38.) 

« Must not use contentious words or exclamations the one towards the 
other, or talk several at the same time, or interrupt each other." (Fran- 
cois I, 1539, art. 40.) 

« Must not support a had cause." (Charles IX. 1560, art. 58.) 
r*nfil *1^79. An ordinance of Henry III., called the ordinance of 
L -I Blois, Art. 161, enjoins the advocates to sign their writings,(/) 
and by an innovation which nothing could justify, it ordered them << to 
write with their own hand beneath their signature the amount received 
as their fee, under pain of exaction." But this so deeply wounded the 
sentiment of delicacy of the bar, who had been in the habit from time 
immemorial of receiving their fees without giving any acknowledgment, 
that they refused to submit to the measure, and the ordinance remained 
unexecuted. 

1602. The parliament of Paris itself seemed also to enter into this 
rigorous course, notwithstanding the good intelligence which had always 
united it to the cause of the bar. Provoked by Sully whose parsimony 
is a matter of history, and who complained of the excessive fees paid 
by a noble relative, the parliament made an Order that the ordinance of 
1579 should be executed. It was then that a protest was made, which 
has become celebrated in the annals of the French bar. The advocates, 
moved much more by the indignity offered to their character, than by 
any motives of pecuniary consideration, assembled to the number of 
three hundred and seven, and. declared that they would all renounce 
their profession. The course of justice was interrupted, and Henry IV. 
interfered pro/ormd, and confirmed the order by letters patent of 1602; 
but he reintegrated the advocates in their functions, by authorising them 
to practise as they had done thereto/ore. 

1667. The ordinance of Louis XIV. (tit. xxxi. art. 10,) was made 

(/) The drawing of all writiDgs or acts of procedare was then their ezclusiTO 
privilege. 
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with a view of giving their table a more regular character, by ordering 
that it should be made up every year ', it also renewed the taking of 
the oath. 

1693. An order in the form of a regulation of the 17th July, to con* 
firm the existing organization, declared first : « That for the future those 
writings, which belonged to the ministry of the advocates should not 
pass taxation, unless drawn and signed by one of the advocates inscribed 
on the *table; secondly, that this table should be presented to r«iiQn 
the court by the president of the order of advocates ;(m) and ^ -■ 
thirdly, that the inscription on the table should only be allowed to advo- 
cates in full practice, and who should have frequented the bar for a 
period of two years at least."(n) 

This latter prescription was not properly observed, notwithstanding its 
utility, which was felt more and more every day, and on the 5th of 
May, 1751, the president of the order, more vigilant than some of his 
predecessors, proceeded to the grand chamber of parliament to expose, 
« that certain advocates had been inscribed on the table who were not 
really destined for that profession, who had not practised since their 
inscription, or who had done so in a manner prohibited by the regula- 
tions and before the expiration of their term of probation, contrary to 
the public good, &c. ; wherefore, he thought it his duty to propose to 
the court to order, that no one should for the future be inscribed on the 
table, unless he had previously frequented the bar for four years (mean- 
ing of course the probationers,) the proof of which should be given by 
the production of certificates, signed by the six advocates, to be named 
by the president of the order; that no one should be inscribed on the 
table, if he did not follow the profession of advocate, and if he had not 
a permanent and known domicil in Paris (this applies to the advocates 
of the table ;) and likewise to order, that there should be no list at the 
end, or separate from the table, containing the names of those who had 
not completed their time of probation." (o) An order of the same day 
converts the measures proposed by the president into a standing order. 
It may be necessary to add, that, during their time of probation, the 
probationers were bound to ^attend the sittings of the court, r^nooi 
and to assist at the conferences which were held in the library of ^ J 
the advocates, (^) and that they could not be inscribed On the table 
unless they could justify their assiduity according to the mode indicated 
by the said order. 

In these latter times, those advocates who had the title only, were 
called advocates in parliament, but those who actually practised the pro- 

(m) The head of the Order of Advocates is called the haionnier^ on account of 
an ancient nsage which attributed to him the privilege of carrying, at all proces- 
sions, the stick (bdUm) of the banner of St Nicholas, the patron of the advocates. 
We must, however, call h\m preiident of the order, for want of an English word of 
similar import. See further, as to this functionary, infra, p. 136. 

(fi) Being the time of probation as at first fixed. See further, as to Probation^ 
infra, p. 145. 

(o) In other words, that there should be no official list of probationers, which is 
also the rule of the present time. 

(p) This library contained 24,000 volumes, besides yaluable manuscripts. 
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fession were styled advocates at parliament. Daring a short interval 
there were also advocates of the parliamen|;, who were chosen among 
persons who had not studied law, and who were lettered hy dispenses- 
tum(^^ to fill np certain offices, (one hundred in number,) which were 
created by an edict of the month of May, 1771. 

The taking the oath was attended with great solemnity. After hav- 
ing submitted his letters of license to the verification of the judges,(r) 
the candidate was presented to parliament, in grand audience, by an 
ancient, having twenty years practice in the profession. The reception 
was inscribed on the register of the matriculations of parliament, an 
extract of which, written on parchment, was delivered to the advocate 
who had been received, containing with his own name that of the ancient 
who had been his patron ; this was the matriculation of the advocate.(«) 
The seniority of the advocates inscribed was fixed by their matriculation 
or inscription, and not by their age. Finally we may add that the advo- 
cates at parliament carried with them the right of practising throughout 
the whole kingdom, without having need of any authorization to plead 
out of their jurisdiction; it was sufficient for them to prove their quality 
by a simple exea^'signed by the president."(^) 

r*l211 *^^ ^^^^ ^^ ^^^° ^^ these different, loose, diffuse, and inoom- 
^ -* plete regulations, of which we shall find the principal elements 
in the constitution of the present bar, that public authority, feeling itself 
secure in those guarantees which had honour and probity for their basis, 
had contented itself with conferring on the advocates certain prerogatives, 
and imposing on them certain obligations, but it had not considered it 
necessary to submit them to its control, by organizing them into a legal 
body by letters-patent, as had been the case with certain other corpora- 
tions then in existence. They had formed themselves in Paris, and 
indeed in all France into voluntary associations ; they had given to this 
sort of republic the name of order, borrowed from the Roman bar ; their 
existence, the work of time, and shown by the table alone, was free, and 
exempt from form, and all the parliaments recognized this character of 
independence. As to their rules of conduct, the advocates looked for 
them less in the regulations than in their traditions and usages which 
had acquired the authority of ages. Such had been the profession of the 
advocates at Athens, and at Eome in the happiest times of the Roman 
republic. 

Having then the management of their own affairs, which principally 
consisted in the admission to probation, the inscription on the table, and 
the discipline, the order of advocates of Paris were necessarily obliged to 
appoint for themselves a representative. At first they chose for this 
purpose the senior member of the bar by his date of admission to the 

(q) Letters of Adrocate is the title which the law now calls the Diploma of Li- 
centiate. 

(r) The judges of parliament were called MM, les Oens du Roi, 

(9) The period of duration of the studies of the law had been fixed at three 
years, nor could they be entered upon before the age of sixteen. (Royal Decltira- 
tions of the 17th of November, 1690, and 20th of January, 1700.) 

{t) Orders of Parliament of the 27th of January, 1657, and 22nd of Jane, 1587. 
Some advocates were specially attached to the Ch&telet. 
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table, the dean. Afterwards, inasmuch as the latter was often prevented 
bj his great age from fulfilling a charge which required as much watch- 
fulness as firmness, it was considered necessary to make another choice, 
and naturally they then had recourse to election, and the elect was called 
the hdtonnier, for the reasons we have already given. (t<) He was elected 
for one year only,(v) as m the case at present. 

*In 1662 the number of advocates having greatly increased, p^« qq-i 
and general meetings becoming more difficult, the table of advo- ^ -I 
cates of Paris was divided into ten equal fractions or columns. Each of 
these columns having its own particular meetings and conferences, was 
called upon to elect from its own body two deputies, who, united with 
the president and the ez-presidents, formed a sort of committee. The 
functions of these deputies lasted two years, and every year one half of 
them was renewed. They were the representatives of the advocates 
comprised in their columns, and transmitted the views of the latter to 
the committee ; on the other hand, they rendered an aqpount of what 
transpired in committee to their columns ; they also exercised a supervi- 
sion over the probationers of their columns. (tr) It was this committee, 
representing the order in general, that was -charged with regulating all 
its affairs. 

It will have been remarked that no law, no regulation, had provided 
any disciplinary punishment against such advocates who should fail in 
the duties of the profession, with the exception of the ordinance of the 
13th of February, 1327, as noticed above. But the order understood 
that no society was possible or could exist, with impunity for abuse. As 
the associated members had agreed to admit none others among them- 
selves but men of their own choice, so they had desired to reserve to 
themselves the right of punishing and erasing from the table all such 
as should violate the common rules, or might compromise the honour of 
the order. 

The disciplinary punishments were, public or private reprimand, 
temporary suspension, restitution,(x) and erasure from the table.(y) The 
advocates also adopted a measure which was equivalent to a degrading 
erasure; they refused to hold any communication with their brother 
advocate whom they •thought unworthy of their esteem. Any- rjnioQ-i 
thing which seriously affected the integrity of a man's reputation, ^ J 
was considered as a sufficient motive for exclusion, or erasure from the 
Uble. 

The committee was not bound to give its reasons in the case of refusal 
of admission, and no redress was possible on the part of the applicant. 

(ti) See supra, p. 1 19, note 1. 

(v) On the 9th of May, the Feast of St. Nicholas. The election now takes place 
in the first fortnight of the month of August The most ancient President known 
is Denis Doajat, in 1617. 

(v) In other parliaments the table had no colamns, because there was not a 
sufficient number of advocates to make them necessary. 

(x) By restitution is meant, that of papers entrusted to the advocate, or fees 
unduly exacted. 

{y) Erasure from the table was not considered as a judgment, properly so called 
but as a censuK^, 
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The committee was absolute master of its table : that was a funclamental 
principle which naturally flowed from the social organization of the 
table, and from the immense interest the order had in keeping np the 
honour and consideration which it only enjoyed, by observing with a 
religious punctuality its ancient and wholesome maxims. 

An advocate erased from the table might appeal to the general assem- 
bly of the order, and in that case he had a right to challenge those of 
his brethern who were justly suspicious to him. If the erasure was 
confirmed, a usage, which the gravity and importance of the measure 
had introduced, permitted the party erased to apply to the parliament, 
and then, in the presence of the grand chamber, the debates became 
public. (z) There was no other exception to the omnipotence of the 
order; all its decisions, with the exception of the erasure, were final, 
and never was any appeal allowed to be made by the public ministry. 

Erasure from the table was likewise pronounced on account of incom- 
patibility. « The profession of Advocate,'' says the new Denizart, << is 
in general incompatible with any other profession of which a man makes 
his principal occupation ; it is incompatible with any place which is in 
itself an office, or with any place which makes a man subordinate or 
dependent, and to which a salary is attached." As a matter of course, 
the accepting a power of attorney or procuration was prohibited even as 
an isolated act, as also all kinds of business or trade. The bar of Paris, 
rn^-ioA-} which was much more severe in '''its discipline than the other 
L -I bars of France, also applied the principle upon incompatibility 
with much more rigour. 

After the erasure had been pronounced by the committee, even when 
no appeal was made, the president and the senior advocates presented 
themselves before the grand chamber to explain the fact as well as the 
motives of the decision, and thereupon came a decree, ordering « that 
such a person was and should remain erased from the table of advocates 
deposited with the registrar of the court.'' But this was only a matter 
of form ; the necessity for the decree arose simply because the registrar 
alone, with the authority of the court, couMI effect the erasure upon an 
act deposited in his office. The judges always took great pleasure in 
respecting the initiate of the bar, and in rendering on all occasion a flat- 
tering homage to the zeal, the vigilance, and the firmness which it 
applied in the exercise of its disciplinary duties. 

The right of discipline in the inferior jurisdictions was less absolute; 
the advocates exercised it themselves, but subject always to an appeal 
to the parliament, whether on questions of admission to the table, or to 
the application of any disciplinary punishment. In all matters it was 
an invariable rule that the inferior magistrates should never interfere in 
questions upon the status of the advocate. Jealous of this part of their 
jurisdiction, all the parliaments insisted on keeping it to themselves in 

(z) The parliament of Paris had three chambers : the Qrand Chamber, in- which 
the most important affairs were pleaded with great solemnity, and two other 
chambers, called of Requests, for ordinary affairs, and opening every morning at 
seven o'clock, even in winter. Those advocates who pleaded only in the Cham- 
bers of Requests were called AvocaU de tipt heures. 
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all its entirety. Lastly, there existed in Paris a pious onstom, which 
has just been re-established after so many political and religions crises, 
namely, to inaugurate the labours of the palaoe(a) at the oommenoemeut, 
of every legal year with a solemn mass in the Sainte Chapelle, at which 
the members of the parliament and the advocates assisted.(&) 

♦With these elements, which are rather traditional than regie- i-^uiokt 
mentary, the ancient order of advocates, thanks to the direction ^ -I 
and devotedness of the able and learned men at its head, arrived at the 
highest pitch of prosperity which human establishments can attain. The 
form of government did not offer so vast and so brilliant a career to the 
eloquence of the advocates as under the ancient republics,(c) but in 
affording them an opportunity for calm and serious study, it ensured 
them a glory perhaps more real and more useful. The bar of the parlia- 
ment of Paris, whose jurisdiction extended over one-half of the kingdom, 
especially acquired a high degree of preponderance, which it owed as 
much to the exactitude of its discipline as to the importance of its seat.(cA 
If it experienced certain vicissitudes in the midst of public strife and 
convulsions in which it was mixed up by the force of events, it managed 
to keep up its independence and its integrity. Little disposed to en- 
croach upon other social institutions, devoted to a life of labour, free from 
ambition, austere in its morals, and advancing to its object with energy, 
it was desirous of having its rights respected, as itself respected its duties. 
Devoted to its country, it defended the national interests with a courage- 
ous patriotism. The faithful ally of the magistracy ever since the crea- 
tion of parliaments, it followed them in their disgrace ; a reciprocity of 
deference and regard was their tacit law. The magistracy did not think 
it derogatory to their dignity to call the distinguished members of the 
bar up to the bench ;(c) many of them were ♦made keeper of the r^j-ioAn 
seals of France ; and in more recent times we have seen ministers L -I 
of justice rejoin the bar after their resignation of that office; for the pro- 

(a) The public bailding in all the towns and cities of France, in which the dif- 
ferent courts are located, is called the Palace of Justice. Formerlj there were 
also Chambers of Consoltations at the Palace, in which the advocates gave con- 
sultations, Terbal or written. The Grand Hall of the Palace of Justice, called des 
pas perdns, had been divided into what was called twelve benches (bancs), and 
there the advocates who frequented the palace used to confer with their clients 
during the interval of the sittings. 

(b) It was ealled the red mass (la messe rouge,) probably on account of the 
colour of the judges' robes. 

(c) " Es ettatt populaires Us advocaU, orateurs^ et harangueura, ioni let premiers en 
prisfanes et autoriU." — Laroche-Flavin, books iii. and v. Parliaments of France. 

(d) The most remarkable periods of the French bar were the fourteenth, six- 
teenth, and the beginning of the seventeenth century. The age of Louis XIV., 
to rich in great men, produced those celebrated orators, Lemaistre and Patrn. 
Afterwards came Cochin, Loyseau de Maul^on, and Gerbier. 

(e) This may appear to be a natural consequence ; but it must be borne in mind 
that in France the magistracy, that is, the judges and the public ministry, is not 
usually recruited from the bar, but is in itself a distinct and special profession, 
having its different grades, promotions, and regulations, like any other body of 
the public service. Of course, previously to entering the career of the magistracy, 
it is necessary to have gone through the usual course of legal studies, and it is 
necessary also to have been attached to some court or tribunal as a probationary 
advocate ; but of this we shall have occasion to speak more fully hereafter. 
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fessioD, the mother of that large family, can always offer to those who 
return to her arms an honourable retreat, consolation, and satisfaction. (/) 

Such was the position of the order of advocates when the constituent 
as8embly(^) suppressed it by a decree of the 2nd of September, 1790, 
together with the ancient parliaments, and the other institutions of mon- 
archical government. <<The men of law {kommes de hi) heretofore 
called « Advocates,'^ says Article 2, « being no longer permitted to form 
either an order or corporation, shall wear no particular costume in the 
exercise of their calling/' 

The violent crisis which followed the decree obliged almost all the 
advocates to retire for a time from their profession.(A) But as soon as 
matters had put on a more calm and peaceful aspect, they re-appeared ; 
and in order to separate themselves from that mass of people whom the 
law of the period allowed to exercise the ministry of the advocate, under 
the title of hommes de lot or officious defenders, pleading and consulting 
without aptitude, and often without probity, they formed themselves 
into a new society, in which, admitting only men of their own choice, 
they recalled to mind the first origin of the bar.(t) They were called 
the advocates of the Marai8,{k) because the greater' number inhabited 
that quarter. They implored the first consul, with the greatest instance, 
ri^-uyj-y to reconstitute their order legally ; and by a first decree of the 
L -I •2nd Nivose, year XII., by way of a step preparatory to the 
success of their entreaty, it was provided, — " Art. 6. At the sittings of 
all tribunals the lawyers and attorneys shall wear stuff robes closed in 
front, with large sleeves, and a black cap; cravat like that of the judges 
hair long or cut round.'' 

It will be perceived that as yet there is no mention made as to the 
advocates ; it was for the men of law that the first consul decreed a 
costume, and this costume was that of the Ex-advocates. (A But the law of 
the 22nd Yentose of the same year, concerning the scnools of law, re- 
established the title of advocate by making the following provisions : — 

<< Art. 29. A table of the advocates practising at the different tribunals 
shall be formed. 

"Art. 30. From and after the 1st Vendlmiaire, year XVIL, the 
advocates, according to their seniority on the table, and after them the 
attorneys, according to the date of their reception, shall be called upon 
to supply the places of the judges, the government commissaries and 
their substitutes, in the absence of supplementary judges. 

(/) Pasqnier asserts that there is not one great parliamentary family which has 
not sprang from the bar. 

(a) The assembly was presided oyer that daj bj Thonret, a celebrated advocate 
of Rouen. 

(h) The then president of the order was M. Sanson, who afterwards became a 
deputy of the constituent He had succeeded the illustrious Qerbier. 

(t) The almanac of the period contained a list of their names ; this supplied 
the place of the table. 

(k) This is an ancient and noble quarter of Paris, where formerly most of the 
judges and advocates resided. It is still the residence of many of both classes, 
especially those who are descended from old parliamentary families. 

(I) The decree simply substitutes the round cap (ioqut) for the square bonnet 
{bonntt cam). 
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*« Art. 88. The execution of the present law shall be provided for by 
regulations of public administration, (m) and especially as concerns the 
formation of a table of advocates and the discipline of the bar/' 

It would seem but proper that the measure promised by the last article 
the execution of which was most urgent, should have been immediately 
realized, but seven more years passed away in fruitless efforts. It was a 
particular circumstance which put an end to this state of things. M. 
Ferey, one of the founders of the society of the Marais, left his library 
and some important sums of money to << the order of advocates^ under 
whatever denomination his majesty the emperor and might think proper 
to establish it.'' He died in 1807, and the legacy could not be accepted 
in the imperfect state of the legislation. On the 6th of February, r^ic-foQ-i 
*1810, M. Bellart, pronounced his funeral eulogy in the presence L -> 
of the advocates assembled at the Lyceum Charlemagne, under the presi- 
dency of the archichancellor, formerly one of their order. The orator 
spoke of the earnest desire of the testator, of that of all the advocates, 
with all the warmth and overpowering eloquence for which he was so 
distinguished, and on the 14th of December following, with the aid of 
cambac^r^s, the organization was accorded. 

This decree reconstituted the council of the order, the probation, and 
the table ;(n) it preserved in part the ancient rules of the profession, and 
although it exceeded perhaps the measure of concession which the ideas 
of the period justified, it fell short of the legitimate hopes of the bar ; it 
disavowed the precedents of the order, by curtailing the inoffensive liberty 
which the advocates had enjoyed from time immemorial, and by impos- 
ing on them too severe conditions in the exercise of their profession. 
Ihey claimed the suppression of those grievous innovations; and twelve 
years afterwards the decree was abrogated by a royal ordinance of the 
20th November, 1822.(o) But in respect, not less serious, it went 
further than the decree, by opening to the public ministry, for the first 
time, the right of appeal with respect to the disciplinary decisions of the 
council. Fresh complaints were addressed to the authorities by the ad- 
votes, and the ordinance of the 27th of August, 1830,(^) rendered them 
justice, but as to their elections only. These latter provisions, regulat- 
ing the French bar at the present time, it is not our business here to 
appreciate ; we must take them as part of the text of our next subject ; 
there are others which complete it, which we shall likewise notice. 

We call attention to a remarkable prescription of the decree of 1810, 
art. 9, and of the ordinance of 1822, art. 44 : it requires the courts to 
notify every year to the minister *keeper of the seals^ those advo- r^iioqi 
cates who have distinguished themselves by their knowledge, ■- -> 
their talents, and above all by their delicacy and dinnteresiedness in the 
exercise of their calling. This alone would justify, if need were, the 
information we purpose offering. 

(m) It 18 in pursuance of the principle established by this law, that the regle- 
mentai^ ordinances afterwards appeared. 

(ft) The first president named in ezecation of this decree was the iUastrious M. 
Delamalle. 

(o) See Appendix. (p) See Appendix. 
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It is said that in this age, this critic^ period in which we live, eTery- 
thiDg changes ; bnt the profession of the advocate, when it has honoar 
for its principle, and is a stranger to politics, cannot change. In 1790 
the ancient French bar, rather than submit to any changes or modifica- 
tions, allowed a decree to pass which gave a death blow, without any 
opposition ; and some few years after, it rose again such as it had been, 
such as we see it at the present day. 



THE MODERN FRENCH BAR. 

[*180] •SECTION I. 

THE ACTUAL CONSTITUTION OP THE PROFESSION OP ADVOCATE. 

Before we enter on the consideration of the rights and duties of the 
advocate, which are the rules of the profession properly so called, it is 
important to show the elements which constitute that profession. With 
that view we shall explain the following heads : — 

1. The advocate, meaning of course that person to whom the right of 
practising the profession belongs ;(a) 

2. The order of advocates ; 

3. The council of the order, and its president ; the composition of the 
council and its attributes, which embrace the general direction of the 
order, the probation, the table, the discipline. 

The royal ordinance of the 20th of November, 1822, art. 14, provides: 
The usages observed at the bar with regard to the rights and duties of the 
advocates in the exercise of their profession are maintained. This prin- 
ciple therefore does not only concern the rules of the profession, but it 
applies also to iu organization, in combining itself with the new regle- 
mentary provisions. The organization itself comprises, in fact, rights 
and duties belonging to the advocates, the essential traditions of which 
are derived from the ancient bar. 

[*131] TITLE I. 

THE ADVOCATE. 

The advocate(&) in the purely legal acception of the word is he who, 
after having obtained the degree of licentiate-in-law, taken the necessary 
oath, and satisfied all other conditions which the law prescribes, takes 

(a) See snpra, p. 118, and 119, the Regulations of the 17th July, 1693, and of 
the 5th May, 1751. 

(6) Advocatuij a person called upon to enlighten the judge. 
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charge of defending by word of mouth, or by his writings, the interests 
and the person of his fellow citizens before the tribunals. 

The other conditions, which we shall explain, are the admission to 
probation, to the table, and the regular practice of the profession. If 
the license and the taking the oath be sufficient to give the title of advo- 
cate, the naked title, they cannot give the right of practising the pro- 
fession. And it is the opinion of a writer of great authority on this 
subject, that it is not permissible to make use of this title in conjunc- 
tion with that of any incompatible professions, as for instance, attorney, 
usher, pleader, {agri4){c) at a tribunal of commerce. The council of the 
order has several times taken up this question, and quite recently has 
arrived at the same conclusion, and invited the president to make com- 
plaint to the attorney-general, or to the imperial attorney, of th^ numerous 
abuses which exist in spite of the regulation.(e^ 

There are divers incompatibilities resulting from the law which operate 
as an impediment to entering into the profession, or render the advocate 
liable to disciplinary punishment; we shall notice these hereafter. 
Nevertheless the profession of advocate is neither a privilege- nor a pub- 
lic function; the truth of this proposition is admitted by competent 
authorities. 

Advocates are always styled masters {maitres) in all judgments and 
orders, and &re so called by the judges and their brother advocates when 
in court, in all verbal communications ^the one with the other ; r#iq.^-i 
but in private life it is customary to make use of the ordinary I- "^ 
appellation Monsieur. 

The law of the 18th of May, 1850, has subjected the advocates to a duty 
called patent^ similar to the attorneys in England ; but the initiate of 
this measure, purely fiscal, belongs to the late monarchy, whose bill for 
that purpose bad been thrown out two or three different times, (e) The 
patent, however, attenuates in no respect either the character or the ob- 
ligations of the advocate, although manifestly contrary to all precedents 
of the order ; it is but a new tax levied upon the modest fruits of his 
labour, which the council did not accept in silence, and still at the pre- 
• sent day exclaims against its principle and its application. In case of 
error in assessing the amount of the duty to be paid by any advocate, the 
party aggrieved must object individually. (/) The law is binding on 
such advocates only as are inscribed on the table.(^) 



TITLE 11. 

THE ORDER OF ADVOCATES. 

The order of advocates is the regularly constituted assembly of those 

ic) See sapra, Part I. p. 15, title Tribunal of Commerce. 
d) ResolatioDS of the 16th of Jane, 1846, an913th of February, 1849. 
e) As early as 1841, M. Marie combated its principle in an excellent 
pamphlet. 

(f) Resolutions of the 3rd of December, 1850, and 8th of July, 1861. 
{g) Many honourable men hare been seen with much refi^et to take their names 
off the table since the passing of the law which established this impost. 
JuNB, 1856 8 
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who not only possees the title, bat who also exercise or practise the pro- 
fession of advocate, according to the conditions prescribed bj the laws 
and regulations. Although according to art. 83, of the Ordinance of the 
20th November, 1822, the probationers do not form part of the table, or 
possess the same rights as the advocates inscribed thereon,(A) they are 
considered as members of the order. 

The members of the order, whether they plead or restrict themselves 
to consultations, have the exclusive right of calling themselves advocates ^ 
r*lSSl ^^ *^® Court of Appeal ;(i) they ♦compose one and the same 
I- -I family ; and in this respect there exists no distinction between 
them other than that which arises from their seniority on the table, or 
from election to temporary functions of the order. Contrary to the usage 
of the companies of notaries, attorneys, &c., the order does not allow ad 
advocate who takes his name off the table .to retain the title of honorary 
member. 

All advocates, whether probationary or inscribed, and especially the 
seniors, who are always expected to show the example, are equally and 
scrupulously bound to observe the duties and regulations of the profession, 
which we shall show in the second main section of this part of our work. 
According to ancient usage, the order of advocates is invited to public 
ceremonies in the person of the president and certain members of the 
council whom he selects. The order of advocates has the president for 
its head (art. 9, of the Ordinance of the 20th of November, 1822 ;) but 
its supreme direction is vested in the council of the order, from which 
all decisions emanate. 

TITLE ni. 

THE OOUNOIL OT THE ORDER. 

The council of the order, called the council of discipline by the royal 
ordinance of the 20th November, 1822, as also by the imperial decree of 
1810, represents the ancient committee of advocates. (^) It is desirable 
that we should examine its composition, its mode of proceeding, and its 
attributes. 



[♦134] •CHAPTER I. 

COMPOSITION or THE COUNCIL. 

In Paris it is composed of twenty-one members, including the pre- 
sident. 

Art. 1, of the ordinance of tiie 27th of August, 1830, differing in this 
respect with the ordinance of 1822, says: «That the council of disci- 

nC) See infra, Section II. title I. p. 180. 

(t) That is, if inscribed on the ubie of a Conrt of Appeal, for there are adro- 
eates who are onlj inscribed at a Tribanal of First Instance. 
{k) See supra, p. 122. 
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pline shall be elected in » direct manner by the general assembly of the 
order, composed of all the advocates inscribed on the table. The election 
shall be by ballot, and the relative majority of the members present.'' 
With regard to the president, Art. 3, says : << That he shall be elected 
by the same assembly before the election of the council, by a separate 
ballot and absolute majority.'' 

These elections, which are called general elections, take place at the 
end of the judicial year in the first fortnight of August. If a vacancy 
happens to occur for a member of the council, or, what is more rare, for 
the president, a new election must be held immediately. Whenever any 
difficulty arises during an election, it is decided by the board, composed 
of thle president and four members of the council. (a) In case of an 
equa number of votes, the senior advocate is elected.(&) After the 
council of the order has appointed a day for the election, the convoca- 
tion can be made by the president alone,(c) but with due and sufficient 
notice. 

*The duration of the functions of the president and the r«ioe-| 
council is for the judicial year ;(d) if they are elected to fill a L J 
vacancy the duration is only for the remaining portion of the year. They 
are both installed at the time of the opening of the courts after the long 
vacation without any formality, merely by taking possession. In- the 
case of a vacancy, they are installed immediately the election is over. 

The functionaries of the council are, the president, the secretary, 
the treasurer, the conservator of the library, and the record-keeper 
(TArchiviste.^ 



SECTION I. 



THE PRESIDENT. 



He is the head of the bar (hors lignej\ as called on to preside over 
the council, and especially as chief of tne order. (Art. 9, of the Ordi- 
nance of 1822.) As the chief of the order, the president represents it, 
alone, both actively and passively, in all judicial matters in which the 
order may be engaged, even though commenced under a former president. 

As president of the council, he names the reporters in all matters 
susceptible of report )(e) he designates and presides over the commis- 
sions for establishing the table, for verifying the accounts of the treasurer, 
and the examination of all questions which merit a serious discussion ; 



(ft) 



\ ResolatioQ of the let of Aagnst, 1848. 
Resolution of the 16th August, 1843. It was so settled also bj the court of 
Rouen, the 18th of Januarj, 1843. Reported 2 vol. Sirey, 1843, p. 612. 

(e) Order of the Court of Cassation of the 7th of June, 1847, section of Re- 
quests, 1 Sirey, 1847, p. 606. In this case the conrocation had been made by the 
secretary. 

(d\ Since 1830 it has been usual to re-elect the president for a second year. 

(e) This word nrast not be taken in the sense as applied to courts of law, but 
merely to the drawing up of reports on matters which come under the official and 
disciplinary consideration of the council. 
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he signs the oorrespondeDce of the order after the subject and the terms 
of it have been deliberated in coancil; he likewise signs all decisions 
and resolutions of the council, the certificates of inscription of probation, or 
r*1 ^f^l ^^ ^^^ table, leave of absence for ^probationers, and the letters of 
L J convocation for the elections; he also presides at the conferences 
of the advocates. (/) The council has recently decided, that in case the 
president should be prevented, by any just cause, from attending to his 
dutieS| his place should be filled, as a matter of right, by the former 
president. (Resolution of the 6th of November, 1849.) 

It is an established usage since the re- constitution of the order (1811,) 
that the president shall at the opening of the conferences(^) deliver an 
oration on some subject interesting to the profession. It is customary 
for the ex-president, the members of th^ pew council, and a great portion 
of the bar, to assist at this solemnity. The oration is printed at the 
expense of the order. 



SECTION 11. 

THfc OTHER rUNCTlONARIES, VIZ., — THE SECRETARY— THE TREASURER 
— THE CONSERVATOR OP THE LIBRART — THE RECORD-KEEPER. 

The secretary and the treasurer, together with the president are the 
only functionaries who have received any official character from the 
regulations. (A) The ordinance of the 27th of August, 1830, not having 
pointed out the mode of appointing the secretary and the treasurer, the 
council decided that they should be elected from its own body by the 
members of council ; that the votes should be taken by ballot, and that 
the successful candidates should have an absolute majority of the members 
present. The record-keeper and the conservator of the library are elected 
r*l^71 ^^ ^^^ ^^^^ manner, (t) ^These nominations, the regularity of 
I- -I which has never been called in question, take place at the instal- 
lation of the council. The exercise of the functions commences and 
finishes with that of the council ; we shall confine ourselves simply to 
indicating their object. The title of dean {doyen^ which belongs to the 
senior member of the table of inscription, no longer confers the right to 
enter the council ; it attributes no other prerogative than that whioh 
arises from seniority. 

The Secretary. — He signs all letters of summons before the council, 

(/) The Order of Adyocates baa a seal, which is aflized to all the official acts 
of the president and of the council. 

(g) Which always takes place in the early part of the month of December. 

(A) Decree of the 3rd of October, 1811, and ordinance of the 20th of November, 
1822, arts. 7 and 8. 

(t) The order has its paid officers for the service of its chamber and library. 
The officer of the chamber receives certain fees independently of his salary, 
namely, six francs from those probationers who apply for and obtain their in- 
scription on the table, and three francs from any advocate who applies for a cer- 
tificate of probation or of the table for any motive whatever. 



Digitized by 



Google 



COMPOSITION OF THB COUNCIL. 117 

vhich are sent to any advocate, who may be inculpated as to the disci- 
pline of the order ; the minutes of all resolutions made by the council ; 
the copies of those which^ entailing any disciplinary punishment; must 
be notified either to the attorney-general of the Court of Appeal, or to 
the advocate who is punished ; the certificates of inscription of probation, 
or of the table ; and leave of absence granted by the council to the pro- 
bationers. (A;) He assists at the council, and draws up minutes of its sit- 
tings, and certifies the names of the members present. It may be ob- 
served that the drawing up the minutes is most important, because it 
serves to show many resolutions of which there may be no other evidence. 
If the secretary be absent, his place is filled by the member last inscribed 
on the table. 

The Treasurer, — He is the keeper of the funds of the order ; he 
receives, or causes to be received, its revenues,(m) and employs them in 
the manner determined by the council, which is principally in the pay- 
ment of annuities, or rather pensions, and pecuniary relief obtained by 
their brother advocates, their widows, or their children, and every year 
he ^presents the statp of his accounts. It is to him that appli- 1-411 oq-i 
cations for pensions or relief are ordinarily addressed, and he I- -> 
communicates them to the council. These pensions are inalienable, they 
being alimentary, and may be revoked at the pleasure of the council. 
Indeed the funds of the order are essentially, we may perhaps say exclu- 
sively, applied towards the relief of unfortunate members of the pro- 
fession. Any relief sought for by strangers to the profession, is a mat- 
ter of private consideration and discretion on the part of the members of 
the order. 

The Conservator of the lAhrary, — He is charged with seeing that the 
rules for taking proper care of the library are duly carried out ; and his 
supervision should be perpetual, for experience proves that the rules are 
not sufficiently respected. The library is open to the advocates every 
day in the week, from nine in the morning till four in the afternoon ) 
but in vacation, Mondays and Tuesdays are excepted, and on the other 
days the library is open six hours only instead of seven. The advocates 
may enter without their robes, or without being attired in black, except- 
ing when the conferences are being held. 

The Record-keeper, — He keeps the records of the order, which only 
consist of the minutes of the sittings of the council, the minutes of its 
resolutions and the replies of the president determined in council, all 
applications for probation or for inscription on the table, all accessory 
documents, and speeches delivered. Probably the books kept by the 
secretaries of conference and of columns are also deposited with the 
record-keeper. The order has no registry nor has it ever had any. The 
depot of the records is kept secret, on account of the complaints and 
the disciplinary decisions which it contains. It can only be opened for 

{k) We hare already seen that the president signs some of these documents as 
well as the secretary. 

{I) Resolntion of the 3lst of Jannarj, 1851. 

(m) Which principally consist of fees on taking the oath, on admission to pro- 
bation, and certain yearly dues. 
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those members of oounoil who are in the position of reporters, or on a 
special authorization of the president. 



[n39] *CHAPTER II. 

THE SITTINGS, THE DELIBERATIONS, AND THE RESOLUTIONS OR DECI- 
SIONS ON THE COUNCIL. 

The Sittings. — ^The conncil is not obliged by the regulations to adopt 
any particular day or hour for the holding of its sittings. Since 181 1, 
it has several times changed the day to suit its convenience ; it may abo 
hold extraordinary sittings. At present the sittings are held on Tues- 
days at two o'clock, are opened precisely at the time appointed, and are 
not public. All the members sit in their robes, and ta^e their places as 
it may suit them ; generally, the ez-presidents take their seats by the 
side of the actual president. Exactitude on the part of the council in 
assisting at these meetings is a bounden duty. 

The president commences by distributing to the different members, at 
his discretion, all applications for admission to probation or to the table, 
all complaints "and other matters susceptible of a report. The council 
hears the reports upon applications to probation and the table, and 
decides upon them in succession ; then the treasurer has the right to 
address the council upon petitions for pensions and relief; afterwards, 
the complaints and other matters are proceeded with. 

Whenever an advocate is called upon to appear before the council, he 
must present himself in his robes, and answer with calm and respect all 
questions which are addressed to him by the president. If he does 
not present himself (except in the case of a legitimate excuse) he renders 
himself guilty of an act of irreverence towards the council, which may 
r»14m ^gg^*^**^ ^^^ ^*^®i ^' ^ *^® cause of disciplinary *repression. 
^ J The report made, and the discussion closed, the reporter makes 
his conclusions. 

The Deliherattons, — In its 'deliberations, the council binds itself by 
tbe simple majority of the votes of those members who have heard the 
matter. In matters of a disciplinary nature, at least one half of the 
members forming the council must be present and take part in the deli- 
beration, that is to say, eleven members. In case of an equal division 
of the votes, that of the president does not preponderate ; if it be a question 
of discipline, the most lenient opinion prevails ; if it be one of admission, 
to probation or the table, the admission does not take place, for, in fact, 
it has not been pronounced. In all questions, of internal management 
the absent members of the council are called, and the odd number of 
which it is composed necessarily gives the solution. The secrecy of the 
votes is imperiously commanded. 

It may be remarked that, in its jurisprudence, the council does not 
admit any absolute principle as a motive of decision, whenever it can do 
so without compromising the honour and the interests of the order; 
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being as it wero a family tribunal, it decides according to tbe morality 
of the person, according to the partioalar facts, but always in a paternal 
manner. Whenever it lays down a rule, it declares it does so by way of 
precedent 

The Reiolutiom — ^The resolutions or decisions of the council are 
drawn up by the reporter, and signed by the president and secretary, 
upon plain unstamped paper, sometimes even upon the minute written ' 
by the reporter. The council faithful to the principle of its institution, 
takes especial care to free itself from anything approaching the forms 
used before the tribunals. In disciplinary matters it sets forth the 
motives of its decisions with great precaution and care, because it is not 
allowed to appear before the court to defend them,(n) at least in so far 
as the appreciation of facts is concerned. We shall show further on(b) 
that when •a question of principle which interests the order is r^ciin 
at issue, then it not only has a right, but considers it an impe- L J 
rative duty, to interfere and support it 

Whenever a complaint is evidently unfounded, no deliberation takes 
place, and consequently no resolution is passed ; nevertheless the council 
has a note stating the motive, endorsed on the papers relating to the 
matter, by way of memorandum. After the resolution of the council, 
the documents produced by the advocate are returned to him by the 
officer of the chamber, into whose hands they are delivered by the re- 
porter. If any party withdraws any documents which have been depo- 
sited, the party must give an acknowledgment for them to the said officer. 

The council does not allow the publicatioa of its resolutiond, whatever 
may be their object : it was without its knowledge and consequently 
against its will, that the resolution of the 18th of December, 1849, rela- 
tive to the advocates in the matter before the High Court of Versailles, 
was inserted in a public journal. Tbe council never accepts the dedica- 
tion of any work. A silver medal is presented to each of its members 
for every election ) on one side it bears the name of the advocate elected. 
This measure was adopted by a resolution of the 10th of February, 1846, 
to take effect retroactively from the year 1830. 

The council assists at the obsequies of their brother-advocates when 
invited by the family, in the manner following : — The whole body of the 
council, for a president or ancient president ; a deputation of ten, for a 
member or ancient member of council ] and a deputation of six members 
of council for any member of the bar. 



♦CHAPTER III. [*142] 

THE ATTEIBUTE8 OP COUNCIL. 

We have already stated that the direction of the order belongs to the 
council, and that all decisions emanate from it. The attributes which 

(a) Decision of the Court of Cassation of the 2nd of May, 1848. 
\b) See infra, p. 169. 
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the oouDcil exercises are of two kinds : the one we may call administra- 
tive, the other judicial ; and this distinction, which has just been acknow- 
ledged bj the Court of Ca8sation,(a) involves a very serious consequence 
namely, that its first attributes are exercised without any control or redressi 
whilst the others may give rise to an appeal in certain oases determined 
by the regulations, as we shall have occasion hereafter to show. 



SECTION L 

ADMINISTRATIVE ATTRIBUTES. 

These comprise the probation, the table, the assistance of the council, 
the property and the revenues of the order.(&) With regard to the 
admissions to probation and to the table, a prejudicial question frequently 
arises resulting from what is termed incompatihUitieSj and because it is 
prejudicial we will at once draw our attention to it.(c) 
r*14^T ^'^^^ ^°^ Article of the Ordinance of the 20th of November, 
I- -I 1822, is thus worded : " The profession of advocate is incom- 
patible with all functions of the judicial order with the exception of sup- 
plementary judge ] with the functions of prefect, sub-prefect, and secre- 
tary-general of prefecture ; with those of registrar of a court or tribunal| 
notary and attorney ; with all paid employments, with those of account- 
ant, and all kinds of business. Those who exercise the calling of Agent 
d^ Affaires are excluded from the profession altogether." Therefore, 
from the text and the spirit of the ordinance which is conformable to the 
traditions of the order, we must conclude that, among these incompati- 
bilities, some are simply relative, others absolute, that is to say, if the 
former cease, the right to practise again will be granted to the party 
seeking it, whilst the latter form a permanent obstacle to the person 
engaged therein ever re-entering the profession. Let us now take a 
detailed view of the two classes of incompatibilities, at least of such as 
have been decided on since 1842, the principles of which will be found 
in the second main section of this part of our work, Rule xix. and fol- 
lowing. These deviations not unfrequently bring the guilty parties under 
the disciplinary coercion of the council, and are therefore studiously to 
be avoided by all members of the bar ; there is likewise an infinite variety 
of analogous cases, which are left to the appreciation of the advocate 
himself. 

Relative Incompatibiliti/. — It exists in the status of foreigner not 
naturalized, although he may have been admitted by an ordinance of the 
king to the enjoyment of civil rights in France, and even inscribed on 

(a) Order of the 22nd of January, 1850. See infra, p. 161. 

(b) As to the emploTment of the fhnds of the order, see sopra, p. 137. 

(c) We shall see that the same qoestion may be submitted to the coancil with 
regard to those advocates who are already admitted to probation or the table ; 
it then becomes one of the judicial attributes. See infra, p. 172, and following. 
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the table, in ignorance of bis quality ;(cf) — ^with tbe employ of attorney's 
or notary's clerk^ wbether he be a paid or an amateur clerk ;^-of secre- 
tary of the chamber of attorneys ; — of head of the divisions of commerce, 
provisions, or navigation at the prefecture of police ; — of head of office 
at the ministry of war, public works, or even the ministry of justice; — 
of director of a ♦savings' bank;— of managing director of the r^-i 44^-1 
industrial school at Charonne ; — of secretary-general of the pawn- I- -I 
administration ;(e)— of clerk or AttacM, with salary, at the ministry of 
finance ; — with the military profession ; — with the functions of judge of 
the peace ; — of councillor of state, even since the new institution ; — of 
master of requests at the council of state in ordinary service ; — of refe- 
rendary at the great seal ; of professor or provisor of a college ; — of pro- 
fessor in the faculty of letters; — with the quality of AUach6 to the 
ministry of the interior, or any other (with the exception of that of jus- 
tice,) even without salary, because this is a dependent position, and there- 
fore inconsistent with the dignity of an advocate, and would not allow 
him time sufficient for the assiduity required of a probationer, much less 
for the exercise of his calling ;(/)— with the quality of partner of a com- 
missioner of the pawn-establishment ;— of administrator of an anonymous 
company, such as it is defined by the Code of Commerce (Art. 29, and 
following;) — of proxy at a board of directors of a railway company; — 
of merchant's clerk having an interest in the establishment ; — of paid 
assignee in bankruptcy ; — of arbitrator-reporter at the tribunal of com- 
merce ; — with the occupation of patent-agent ; — with the working a com- 
mission or brevet of posting-master ; — ^with teaching French, the dead 
languages, or mathematics, either at home or at the residence pf pupils )[g) 
— with the duties of director or manager of a daily paper; (A)— with the 
publication of a periodical by subscription, having an office for the gene- 
ral business of the same and for advertisements ;(t) — ♦with the r^-iAfry 
quality of husband of a woman keeping a boarding-school and L J 
being in community of goods, inasmuch as, she being a public trader, 
binds her husband in solido on account of her trade. (A;) 

(d) Resolution of the council of the 2nd of December, 1846, and confirmed the 
25th of June, 1861. ^ 

(e) The lending of money on pledge is a government monopoly in France ; the 
administration is called Le Mont-de-Pi§t6. 

(/) A resolution of the 20th of May, 1861, would seem contrary to this princi- < 
pie, inasmuch as the council of disciplifie admitted to probation an attach^ em- 
ployed in the contentious department T>f the ministry of commerce, without the 
obligatory assiduity ; but it will be seen that this position is not precisely identi- 
cal with the above, and therefore the decision should not be looked upon as of 
much importance. 

(g) Resolution confirmed the 8th of April, 1846. 

(A) Resolution confirmed the 7th of December, 1847, although the advocate only 
signs the paper in the abs«nce of the ordinary manager. In the two instances 
above mentioned, the council has accorded a lapse of time sufficient for the advo- 
cate to make his election, and to resign bis incompatible functions. 

i%) Resolution of the 30th of November, 1847. 

(k) The council admits there is no incompatibility, even relative, with the 
functions of keeper of the seals, that is, minister of justice ; — with the duties of 
director at the ministry of justice ; — supernumerary, that is, postulant, in the same 
ministry ; — auditor at the council of state ; — councillor of prefecture, provided he 
does not cumulate the duties of secretary-general \ — with the quality of a writer 
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Absolute Incompatibility/. — It exists with the eoolesiastioal mioistrj, the 
eDgagement with which is perpetual ;(l) — with the quality of ex-agent 
of affairs ; — and, bj assimilation to the agent himself, with anj person 
in his employ; — eX'<igr4d (pleader at a tribunal of commerce;) — of 
former partner of an agr44;(m}— ex-usher; — ^and ex-commissary of 
police. 

Conviction for political offences do not necessarily cfeate a cause of 
incompatibility, either absolute or relative, unless the punishment 
awarded be of the character and description termed degrading (i'n/o- 
mante) by the Penal Code* 



§L THE PROBATION. 

The probatiot\ (called in French stage) is that period of trial which 
the ordinance of the 30th November, 1822, art. 29, and following, 
requires all licentiates, to prove that they possess the morality, aptitude, 
and experience, necessary to justify their inscription on the table of 
advocates. 

r*'{i({'\ ^^^® signification of the word stage indicates of itself that, 
^ J until the full and entire accomplishment of this ordeal, the posi- 
tion of the probationer is only conditional, although he may, for the 
time, exercise all the rights (or nearly so) of the inscribed advocate.(n) 
It is on that account that the ordinance of 1822 declares that the pro- 
bationers shall not form part of the table. (Art. 83.)(o) It follows 
also as a natural result of the serious motives which gave rise to the 
obligation of a period of probation, that as a general rule all persons 
who are desirous of practising the profession are bound to submit to it, 
and the council has always considered that it would not be justified in 
accepting any equivalent, however favourable. 

Thus, the time passed as a judge would not be taken into account for 
the period of probation. An ex-judge must go through the whole pro- 
bation,(|>) if he has not commenced previously to his entering the 
magistracy, or he must complete it by a continuation of probation for 
the time wanting; this was decided by way of precedent, by a resolu- 

for a public journal, whether legal, literarjr, or political ; — with the title of hono« 
rarj attorney, according to the opinions of three different reporters ; — ^with em- 
ployment in the office of an adrocate of the Court of Cassation, eTen with a fixed 
salary ; — with a course of lectures on commercial law, although the professor shall 
be paid by his auditors; — or with a course of lectures in an establishment called 
"Practical School of Civil Procedure." 

(I) The candidate for probation was M. L'Abb€ Lacordaire, a Dominican monk 
and celebrated preacher. He was elected a representatiye of the people at the 
oonstituent assembly in 1848. 

(m) Resolution of the 4th of April, 1848, confirming the former jurisprudence 
of the council. 

(n) See infra, p. 180. 

(o) There exists simply a list of probationers, which the council has refused to 
allow to be published in any yearly publication. Their number is usually about 
800 in Paris. 

(p) Before a court of appeal. See infra, p. 150 and 161. 
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iiOD of the 18th of Janaary, 1831. The qnestion having been mooted 
again, and reconsidered on acooant of its importanoe^ the council yoted 
the order of the day (8th of February, 1831;) ever since, this juris- 
prudence has been followed.(^) A fortiori^ the time spent in other pub-^ 
, lie functionsi or in the exercise of any office (which do not create an 
absolute incompatibility,) does not count for the period of probation. 

An ex-attorney (being also a licentiate-in-law) is made subject to the 
obligation of probation by an express '^provision of this ordinance r:|eii7-| 
of 1822 (art. 87 ;) hence this consequence, that it will not be I* J 
dispensed with, although he may have gone through probation previously 
to his taking upon himself the duties of an attorney, or even if he had 
been inscribed on the table.(r) Nevertheless the effect of the oath 
which he had previously taken as an advocate still subsists. The same 
may be said with regard to an advocate who has been inscribed on the 
table of a tribunal of first instance, unless he has previously gone 
through probation at a Court of Appeal. This exception contains 
nothing contradictory in it with regard to the preceding solution as to 
the attorney, which is based on a formal provision of the ordinance. 

Probation presents two principal phases | the admission and the 
government {rigime,") 

No. I.— THE ADMISSION. 

This comprehends the application for admission properly so called, the 
admission to a continuation of probation, and the adjournment. 

1. — THE ADMISSION, PROPERLY SO CALLED. 

In order to obtain this admission, the candidate must address a spe* 
eial demand to the president and to the council of the order. (s) He 
must justify that he is a licentiate-in-law ; that he has taken the oath 
before a Oourt of Appeal; that he has a domicil in Paris; that he is. 
not living in furnished apartments, but in his own furniture ; that he is 
not in any of the positions which are included in the cases of incompati- 
bility ; and, moreover, that he engages to pay the yearly dues. 

^License, — ^Whenever a candidate comes within any of the pit|4o-i 
cases in which the presentation of his diploma of licentiate is I- -I • 
dispensed with (which is now almost impossible,) the council insists that 

(q) Ererj one must admit that thia is rather rigorous. It would seem that the 
council would not be inyalidating the serious motives of its decision, and would 
not be establishing a distinction of persons, if it were to make use of its right of 
omnipotence (see infra, p. 161,) in making an exception in favour of judges leav- 
ing any court They ought to be, and no doubt are, fully conrersant with the 
duties of the profession, since they may have been called upon as judges to act in 
such matters. At all events, the probation might be more or less abridged for all 
such magistrates, without distinction. See infra, p. 158. 

(r) Decision of the court of Lyons of the 24th of February, 1848, 2 Sirej, 1849, 
p. 348. 

(«) This demand is accompanied with the payment of a fee of 20 francs into 
the hands of the ofiScer of the chamber, and forms part of the revenue of the 
order. 
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this dispensation shall not free him from the oath or the obligation of 
probation. (Resolution of the 3rd of April, 1816.) 

Oath.(t) — It is sufficient that the candidate shall have taken it before 
any French Court of Appeal ; in default thereof, the admission to pro- 
bation will be revoked. (Resolution of the 6th of August, 1818.) 

Although the decrees of the 25th of February and of the 1st of 
March, 1848, abolished the oaths for public functionaries, the tribunals 
ruled that this disposition (purely political) did not concern the profes- 
sional oath of any class of officers or practitioners, and that of the advo- 
cate in particular." (u) Previously to all this, the diploma of licentiate 
is deposited at the bar of the tribunal (^parquet,) in order that it may be 
verified by the public ministry. 

When a licentiate intends taking the oath before the Court of Appeal 
of Paris, it is necessary before the sittings, that he should pay a visit to 
the first president of the court, and also to the president of the council 
of the order of advocates ; because, according to traditional usage, the 
senior advocates at the bar presents the advocate to the oath. The 
council has the right to refuse the candidate such presentation. (Reso- 
lution of the 26th of January, 1847.) 

Domicil in Farts, — That is to say within the walls of Paris. The 
domicil without the barrier, as for instance at BatignoUes or Montrouge^ 
r*l4Q1 ^^^ ^^^ suffice ; otherwise the ^surveillance of the probationers, 
L -I which is imperative on the council, would be impossible. This 
is nothing more than the old principle. (v) 

Furniture, — This must belong to the candidate, and moreover he must 
be located in a suitable house. The only exception to this rule is, 
where the candidate resides with his father or mother, or a near relative, 
as a brother or an uncle } or if he be the son of an attorney practbing 
in Paris. 

Incompatibilities, — We need only refer to the indications already given 
on this head.(x) 

Yearly Dues, — These amount only to the sum of fifteen francs, and 
must be paid by the probationer as well as by the advocate inscribed on 
the table, on the demand and into the hands of the officer of the cham- 
ber; they form part of the revenue of the order, and go in part towards 

(t) See infra, rale zxvii., on this matter. 

(tf) Decision of the Court of Cassation of the 21st of March, 1849, 1 Sirey, 1849, 
p. 425. Besides, the law of the 8th of Aagust, 1849, art. 41, re-enacts the oath 
for the judges. In Paris, every licentiate-in-Iaw who presents himself to take the 
oath (although his intention is to fix himself in the proyinces)^i8 bound to pay 
into the hands of the registrar of the court the sum of 41fr. 50c. : that is to say, 
16fr. 50c. for his registry on the minute of the act of taking the oath, and 25 francs 
for the chamber of advocates, according to the terms of the decree of the 3rd of 
October, 1811. This is quite independent of the fee of 20 francs on application 
for admission to probation, and is handed over by the registrar to the treasurer 
of the order. It was formerly called chapel dues, 

(v) Resolutions of the 13th of March and the 13th of December, 1849. The same 
decision applies to the advocates inscribed on the table, infra, p. 163. See, also, 
supra, p. 119. 

(z) See supra, p. 142, and following. 
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defraying its expenses. Admission would not be granted to a proba- 
tioner except on this oondition.(y) 

Particular Corhditions. — An ex-attorney is specially bound : first, to 
produce the deed of sale between him and his successor,(2;) in order that it 
may be seen that this deed does not contain any clause by which the latter 
engages to give the former his causes to plead (Resolution of the 2nd 
September, 1832 ;) secondly, to justify by a receipt in due form, that he 
has withdrawn his caution money ; and thirdly, to produce a certificate 
of morality delivered to him by his chamber of discipline. (Resolution 
of the 26th of March, 1833.) An ex-registrar, or ex-notary, who are 
likewise subjected io probation, must fulfil the same conditions. For 
the registrar, "^the certificate of mprality must be delivered by ^^^ f.^^ 
the tribunal in which he has exercised his functions. When the L ^ 
candidate has already been inscribed at a tribunal of first instance, the 
president or the reporter of the council writes to t^ president of the 
order, or to the president of the tribunal of the candidate, to assure 
himself of the morality of the latter. (Resolutions of the 11th of De- 
cember, 1823, and of the 26th of November, 1830.) 

Mode. — As soon as the candidates are made acquainted with the 
reporter who has been named, they are obligated to pay him a visit, and 
to furnish him with their justifications. The reporter returns the visit, 
and makes the necessary verifications at their residence. It is only 
after the report that the council grants the admission, and if need be. 
In a few cases, which are very rare, and by special exception, the candi- 
date may be admitted without a report ; as for instance, if he be the son 
of the president, or of a former president. A candidate cannot be 
received before the council, to give any information or justification, be- 
cause he has the means of transmitting it through his reporter.(a) As 
far as it is possible the council desires that the candidate should possess 
a library, or at least the classic books of law. 

2. THE CONTINUATION OF PROBATION. 

A demand of continuation is in reality only a demand of admission. 
For if the ordinance of the 20th of November, 1822, provides that the 
probation may be gone through at different courts, it is a sacred prin- 
ciple of the jurisprudence of the order, that it is in nowise bound by the 
decision of other bars, whose usages may differ on many points. And 
this principle, which it applies to all questions, especially to the table, 
governs the admission to probation ; the candidate must therefore justify, 
independently of his commencement of probation, that he unites all the 

(y) Resolation of the 19th of November, 1850. Yearly dues existed before 
1791>. 

(z) It has already been remarked, in a previous part of our work, (see Part I., 
tit Tribunal of First Instance, p. 10,) that the number of attorneys practising at 
all tribunals is limited ; the exercise, therefore, of the profession amounts to a 
privilege or monopoly, and is a matter of bargain and sale. The practitioners are 
also obliged to deposit in the hands of government a certain sum, which is called 
caution money, and becomes forfeited in the case of malpractices. 

(a) This applies also to the candidates for the table. 
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conditions necessary for admission to commence or continue in 
Paris,(6) 

r«1 ^n ^'^^^ president or reporter writes to the president of the order 
I- -I at the court of appeal where the probation has commenced, to 
obtain the necessary information as to the conduct of the candidate 
(Resolution of the 23rd of March, 1814,) if the latter does not bring with 
him a certificate from the council of that bar (Resolution of the 22nd of 
November, 1815.) He is also required to render an account of the em- 
ployment of his timp in the interval which may have taken place between 
his cessation of probation before another court and his application for 
continuation in Paris. 

On all applications for continuatiop, the council has the right to deter- 
mine that a part or the whole of the probation shall be forfeited, accord- 
ing to circumstances ; as, for example, if the interruption has been too 
long, or if in the intervid the candidate has accepted any incompatible 
functions or employment, (c) It is to be understood that in all cases the 
probation must have been commenced before a French court (Resolution 
of the 29th of April, 1884.) We must not forget either that an ex- 
judge, whose probation was not complete at the time of his entering the 
judicial order, must also ask leave to continue. (^) 

3. THE ADJOUBNMBNT. 

Whenever the obstacle to admission or continuation is not absolute, 
and is of such a nature that it may cease in a very short time, the coun- 
cil, in order that the petitioner may not lose the benefit of the date of his 
application, has adopted the usage of pronouncing an adjournment until 
sufficient justification of the prescribed conditions; for instance, until he 
has obtained a suitable residence (Resolution of the 17th of Decemberi 
1833); or until he has given up his employment in the office of an 
attorney (same Resolution) ; or has obtained his letters of naturalization 
(Resolution of the 13th of January, 1835.) 

[*152] *4. THE INrEBENOB. 

A decision of council refusing admission to probation is not subject to 
any appeal, according to the fundamental principle which we have idready 
noticed, that the orjder is master of its table. A fortion, therefore, it is 
absolute master of the probation, which is of a much less degree of im- 
portance than the table. The jurisprudence of the council has never 
varied on this point, and it would seem definitively confirmed by an order 
of the Court of Cassation of the 22nd of January, 1850,(e) made in a 
case of application for probation, and which is the reason of classing the 
admission among the administrative attributes of the council. It follows, 
also, that the council is not bound to give the reasons for its decisions; 
it simply orders a minute of the reasons of refusal to be kept by the 

(b) See SDpra, p. 147. A fee of 20 francs is also due for the reception. 

(c) See infra, p. 159. 

id) See suprai p. 146. 
e) See infra, p. 161, whete we have again occasion to notice this order. 
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secretary, so that some traoe may remain, in case the candidate should 
make a second application. (Resolution o£ the 18th of January, 1837.) 
However, there exists no objection to a second application, provided it be 
accompanied with new documents. (Resolution of the 29th of March, 
1827.) 

But the application is totally inadmissible if the cfyadidate has been 
previously erased from the table.(/) An order of the court of Paris 
declared an appeal against such a decision to be non-receivable on the 
ground that << the matter had already been judged ;'' the court could not 
go into the merits, according to the doctrine laid down by the Court of 
Cassation. In such case, even a certificate of the probation which has 
been previously gone through, ought not to be delivered to the candi* 
date.(^) As a general rule, it is contrary to the usages of the order, to 
grant any copy of the resolutions in the matter of admission to probation. 

i Resolutions of the 20th of July, 1826, and of the 11th of January, 
.831.) 

*No. n.— THE GOVERNMENT (Rbgimb.) [*163] 

This comprises the surveillance of the probationers, the duration of 
probation, and its prolongation. 

1. THE SUBYEILLANCE. 

The 14th Article of the ordinance of 1822 provides, that the councils 
of discipline shall watch over the morals and the conduct of the proba^ 
tioners.(A) On the other hand, art. 80, which fixes the duration of 
probation at three years, requires that this period be usefully employed. 
The ordinance likewise by art. 34, requires the probationers to attend 
the sittings of the court with assiduity during two years. In order that 
these wise and salutary dispositions be fully carried out, the ""council of 
the order has preserved two institutions, founded by the ancient bar 
with great success, namely, the conference of the advocates and the 
columns. 

1. The Conference of the Advocates. — Its particular object is to 
accustom the probationers to public speaking and to the discussion of 
questions of law, at the same time that it tends to establish their assi- 
duity. The conference is held once a week in the library belonging to 
the order, on the day which it suits the president to appoint, and which 
at present is Saturday at 2 o'clock. It is presided over by the president, 
or, in his absence, by such member of the council as he may appoint. 
The council has lately decided on re-establishing an ancient usage by 
way of giving more solemnity to the meeting, namely, that one member 
of council, and two senior advocates designated by the president shall 
assist thereat. (Resolution of the 10th of December, 1850.) 

Twelve advocates (either probationers or inscribcMl) are attached to 
&e conference in the capacity of secretaries, and are charged with mak- 



(/) Resolation of the 20th of Jone, 1848. 

M Resolution of the 6th of Febroary, 1844. 

(h) See also art 12, tit. 11, of the same ordinance in appendix. 
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r 

r*l ^i1 ^^^ ^^^ report of the matters and *qaestioD8 which are to be 
I- -1 discussed. Since the ordinance of the 27th of Augnst, 1830, 
the secretaries are elected by a general assembly of the order ;(t) this 
election, which is for one year, takes place at the same time as that of 
the members of council (Resolution, July, 1840.) The council having 
discovered certain abuses in the mode of election, is seeking a means of 
remedy, either by modifying it, or requiring certain conditions on the 
part of the candidates. (A;) The right of attending conference is restricted 
to the probationers and the inscribed advocates, unless by special autho- 
rization of the council. (Resolutions of the 11th of October, 1828, and 
of the 12th of March^ 1889.) They are also required to present them- 
selves in thoir robes. ' 

The Register of Assiduity ^The assisting at conference, together 

with the attendance at court, constituting the assiduity prescribed for 
probationers by the ordinance of the 20th of November, 1822, is obli- 
gatory, and they must sign at each sitting a register or book which is 
deposited in the hands of the agent of the chamber, 'but they are not 
allowed to do so unless they are attired in their robes (Resolution of the 
8rd of January, 1822.) It is usual for the president to close the list of 
the day by his own signature. The signature of the probationers, 
without really assisting, is only a vain formality ; yet a great number of 
them, violating their obligation, disappear after signature, as is frequently 
the case after roll-call in the schools of law. Ex-attorneys in Paris may 
obtain a dispensation from assisting at conference, the council reputing 
them prepared for the discussion of afiairs; but they must obtain this 
dbpensation from the president. 

Gratuitous Consultations. — ^These are given by the conference to all 
such poor persons as may apply for them. The decree of the 14th of 
December, 1810, art. 24, makes this a duty on the part of the advocates, 
and this duty still subsists notwithstanding the new law of the 10th of 
P^^._ January, ^^1849, which created what is termed public assistance. 
L J After the subject has been delivered on by the meeting, one of 
the secretaries is charged, as reporter, with reducing the opinion into 
writing. The opinion is then read and finally settled at the next confe- 
rence ; but the funds of the order being destined for the relief of its 
members, cannot be made use of for the purpose of providing for the 
costs of legal proceedings. 

Questions of Law for Discussion, — ^These are prepared by the secre- 
taries. If the president approves of them, they are posted a fortnight 
in advance, in a frame in the library. The secretary, reporter of the 
question, commences by reading his report. The president directs the 
discussion ; after it is closed he sums up, and puts the question to the 
vote, without expressing his personal opinion so as not to influence the 
decision. The reporter afterwards enters the solution in a book which is 
kept, giving the arguments, or rather motives for and against. 

Opening Speeches delivered by the Probationers. — At the end of 
each judicial year, the advocates, probationers and inscribed, are con- 

^t) Prior to this ordinance thej were appointed by the president 
\k) See infra, rale Ixzzili. ' 
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yoked to a general assembly, and proceed to the election of six proba- 
tionary advocates being of less than four years' standing. ' The coanoil 
chooses two of the candidates elect, each of whom has the honour of 
delivering a speech the following year at the first sittings of the confe- 
rence, upon subjects given by the council. (m) This usage, so proper to 
stimulate the emulation, of young probationers, existed previously to 
1790. The mode of election, however, as in the case of the secretaries, 
is at the present time under reversion, and for the same reasons. 

By a Resolution of the 27th of November, 1832, the council decided 
that the speeches should not be printed at the expense of the order. 
Some exceptions have been made since that time, but quite recently the 
council has confirmed its ^former decision.(n) It will have r«ie/»-| 
nothing whatever to do with their publication in the public ^ J 
journals, and reserves to itself the right of appreciating, if it be suitable 
to authorize the probationers to have them printed by way of pamphlet 
at their own expense.(o) 

2. The Columns The establishment of columns is an excellent 

means of ascertaining at the same time, both the conduct and the assi- 
duity of the probationers. We have just said that the signature upon 
the register of conference produces no result as to the assiduity, if the 
probationer does not really assist at it. On the other hand, the ordinance 
of the 20th of November, 1822, charging the council of discipline to 
watch over the morals and the conduct of the probationers, the council 
has the right to penetrate into the interior of their private life ; but it 
will be understood that this exceptional mission would be difficult to 
fulfil. What the council can and ought to do is, to guide them in the 
career in which they are entering; to endeavour to know them personally, 
in order to be sure that they attend the courts, as they are bound to do ; 
to form their professional morality by fiiendly and repeated advice, by 
explaining to them in family meetings(^) the principles of probity, dis- 
interestedness, and moderation which are expressly recommended to the 
advocate ; in a word, everything which comes within the rules of the 
profes8ion.(9) These are the important advantages which the establish- 
ment of the columns represents in its true point of view.(r) This 
measure, perfectly legal, but for a long time adjourned, was at length 
adopted at the instance of M. Gaudry, the then president, by a resolu- 
tion of the council of the order of the 6th of May, 1851,^^) which created 
ten columns, and placed two members of council at the nead of each. 

*It will be seen by article 6, of this resolution, that the r^neir-i 
absence or presence of the probationers at the meetings of the L J 
colums, will be taken into consideration ; this means that the council 

(I) Resolotion of the 23rd of Jane^ 1846. 
fm) Resolution of the 22nd of Jnlj, 1851. 
(n) Confirmatory resolution of the 20th of March, 1849*. 
(o) Resolution of the 24th of Noyember, 1846. 

}p) That is, of their columns, the bar being looked upon ae one large fkmily. 
Ig) See second main section of this part of onr work. 

(r) The table can no longer be divided into colnms since the ordinance of the 
2'rth of August, 1830. 
(s) See text in the appendix. 
JUNE, 1856.— 9 
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reserves to itself the appreoiatioD of their exactitude, and will take it into 
account. The minutes of the sittings of each columni as well as the 
respective chiefs, are therefore consulted on all questions appertaining to 
probation, and very soon we shall have occasion to indicate the possible 
decisions. By virtue of the said resolution, the chiefs of each column 
are drawn for, as well as the probationers who are to compose it.(^) It 
is the duty of the agent of the order to convoke the probationers to the 
assemblies as indicated by the chiefs. 

2. THE DURATION OP PROBATION. 

The 30th article of the ordinance of the 20th November, 1822, fixes it 
at three years, and the^ next article adds that the probation must not be 
interrupted for a space of time longer than three months. The length of 
the probation, therefore, much depends on the degree of assiduity of the 
probationer. 

It results, then, from what precedes, that the assiduity consists in 
attending the conferences held by the president of the order, the meet- 
ings of the columns, and the sittings of the court of appeal and the tri- 
bunal of first instance. This triple obligation commences with the pro- 
bationers on the day of their reception, and finishes only at the expira- 
tion of three years ; but in this case there must have been no interruption 
whatever. 

Leave of Absence, — ^If the probationers find themselves prevented for 
a time from fulfilling their obligation of assiduity, they obtain leave of 
absence from the council, by addressing a letter to the president stating 
r*t581 ^^^^' reasons; *this letter is preserved with the records. (Reso- 
L J lution of the llth of January, 1837.) The agent is expressly 
forbidden to deliver any authorization or permission, without the previous 
deliberation of council, (Resolution of the 20th of April, 1829,) and the 
permission must be signed by the president. 

Abbreviation. — The council has always considered that it has the 
power of shortening the probation \ and that it derives this right from 
tradition and from the principle which renders it sovereign master of its 
table. The 30th article of the ordinance of 1822, which fixes three 
year& as the time of probation, does not say that this period may not be 
abridged according to the free-will and pleasure of the council ; and on 
the other hand it is impossible to abridge the probation of one man with- 
out lowering the rank of the probationer whose date of admission may be 
prior to that of the person whose probation is abridged. All that can 
be said of this serious difficulty is, that the council should be very 
reserved in the exercise of its prerogative, and only make use of it under 
very serious circumstances, and when the space of time is of little im- 
portance, as a few days, or, at most, weeks. Such, indeed, is its constant 
habit. We may cite as an instance (without, however, drawing any 
inference from it) that of an abbreviation accorded in 1832 to two advo- 

(0 To the namber of about 80. The dirison of the total number of probationers 
is distributed equally among the columns. 
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cates of the bar of Versailles, who, after their inscription in Paris, had 
acquired a considerable practice there. (u) 

To obviate the inconvenience arising from the abbreviation of proba- 
tion and the distinction of persons with respect to ex-ministerial officers, 
the council has decided that for the future the legal period of their pro- 
bation shall not be abridged. (Resolutions of the 17th of December, 
1829, the 10th December, 1832, and July, 1741.) It is scarcely need- 
fnl to add that the necessary condition for abbreviation is, that the pro- 
bationers must have distinguished themselves by their constant assiduity. 

♦3. THE PROLONGATION OP PROBATION. [*159] 

This is incurred not only for any interruption of probation, but also for 
want of assiduity, nonpayment of the yearly dues, and of all other infrac- 
tions which by their nature would form sufficient ground for disciplinary 
punishment against a probationer ; the prolongation of probation, 
however, is not a punishment of so much gravity as the latter kind ; 
and therefore, as the council can award the greater, so it can the 
lesser. Moreover its right to prolong probation would seem virtually to 
result from the 32nd article of the ordinaqce of 1822, which is as fol- 
lows : " The councils of discipline may, according to the circumstances^ 
prolong the duration of probation.'' By not determining the particular 
circumstances to which the provision is applicable, the ordinance gives 
full latitude to council to appreciate the conduct of the probationers, and 
to punish them by a prolongation. The same power proceeds also from 
the surveillance which the ordinance has given the council over them. 

Interruption of Probation. — The 31st article of the ordinance of 1822, 
declaring that probation must not be interrupted for more than three 
months, the council insists on the rigorous execution of this provision, 
because those who may be desirous of absenting themselves from Paris 
have the facility of being able to obtain permission to do so, under all 
just and reasonable circumstances. (Resolution of the 29th of April, 
1834.) But where a probationer has been prevented by circumstances 
independent of his will from a strict and continuous performance of his 
duties of probation, and thereupon an inevitable absence has ensued, his 
time so lost will not be considered as an interruption. The council pro- 
longs probation in a greater or less proportion, according as the time of 
interruption may have exceeded the space of three months. If the inter- 
ruption were of three year's duration it is evident that the probationer 
would be under the necessity *of recommencing, the benefit of p^. ^^^ 
the admission alone 8ubsi8ting.(x) L J 

Want of Assiduity, — We have already pointed out in what assiduity 
consists(y) and it will at once be obvious, that non-assiduity is similar to 
the case of absence without leave. The repression, therefore, ought to 
be the same, as, in fact, the probation has not been performed. 

(ti) See the order of the 6th of May, 1751, supra, p. 119. See also supra, p. 
146, the note relative to the ex-jodges. 

(x) ProloDgation may become indefinite, as in case of non-admission to the 
table. See infra, p. 164. 

(y) See supra, p. 167. 
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I^on-payntent of Dues, — The probationers, as well as the iDseribed 
advocates, are bound to pay them on application from the agent, (z) If 
there be a formal refusal without ground on the part of the probationeri 
the council has decided that he shall be omitted from probation, for hay- 
ing violated the express condition of his admission, and the usages 
declared to be obligatory by article 45, of the ordinance of 1822.(a) 
The council, however, is not obliged to go so far ; it may confine itself 
to prolonging the period of probation, by assimilating the infraction com- 
mitted to an interruption; but this would be an act of indulgence. 

Breach of the Duties of the Profemon. — The council examines the 
nature of the fact, according to the rules which will be found in the 
second main section ; and if it considers that the simple prolongation of 
probation will be sufficient to meet the necessity of the case, it will also 
pronounce it without having recourse to any disciplinary punishment 

The Inference. — We must conclude from the preceding observationSi 
that prolongation of probation is only an administrative or reglementary 
measure ; it therefore excludes all appeal on the part of the probationer 
whp may happen to fall under it, as b the case where admission has 
been refused. It does not, however, destroy his staitis, but preserves for 
him all his rights, its only effect being to retard the legal ordeal which 
r*1f^11 ^^ ^^^ °^^ properly gone through. The Slst article ^of the 
L J ordinance which authorises council to prolong probation, would 
seem to refuse an appeal, inasmuch as it does not admit it, which is not 
the case with articles 24 and 25, relative to disciplinary punishment, on 
which we shall offer a few observations, when speaking of their applica- 
tion to probationers. (6) 

§ II. THE TABLE. 

This important part of the attributes of council comprehends the ad 
mission to the table, or the inscription properly so called, the rank, and 
the formation of the table. 

NO. I.— THE ADMISSION. 

Pnncijpfe.— Thus, as we have already observed, the order u master of 
its table, and the council concludes from this fundamental rule, first, that, 
representing the order, it is sovereign judge of the aptitude of the candi- 
date ; secondly, that it is not obliged to give its reasons for refusal of 
admission ; and thirdly, that there is no appeal from its decision. Its 
jurisprudence, derived from the ancient law, is constant and invariable 
on this point. The court of Paris rejected it in 1848, contrary to a de- 
cision given by the same court on the 9th of March, 1814, and other 
decisions emanating from other courts of appeal ; but the Court of Cassa- 
tion quashed the last order of the court of Paris on the conclusions of 

(i) See supra, p. 149. 

(a) Resolation of the 19th Noyember, 1850. We shall explain further on when 
and bow omission takes place. See infra, p. 170. 
(6) See infra, p. 176. 
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Mr Attoraej-Gkneral DapiD; by a solemn order of the 22Dd of January^ 
1850, which we have already cited.(c) 

Although an advocate may have been admitted to inscription on the 
table of another court of appeal, the council does not the less preserve 
the right of refusing him inscription on the table of Paris, if its convic- 
tions lead to such a decision; ^because, as we have said, it does r:|eif:oi 
not consider itself bound by the jurisprudence of any other bar, L J 
The principle of the omnipotence of the council, however, must be taken 
in this sense, that it derives its motives of decision from the rules and 
regulations, and from the necessity of keeping up the consideration and 
the honour of the order, alone ; all other considerations, whether politi- 
cal or otherwise, and which are foreign to the profession, are always laid 
aside. 

Mode» — The most serious attention is paid by the council to the ad- 
missions to the table, because it is this inscription alone which makes 
the advocate. It has thought it its duty to adopt divers measures in 
order to be sure of the aptitude and of the position of the applicant ; and 
if these measures are not always very strictly carried out, it is not the 
less true, that the greatest sQruple as to the inscription exists. 

In the first place, the candidate pays a visit to his reporter, who after- 
wards returns the visit for the purpose of verifying the conditions of ad- 
mission ; but the rules do not admit the candidate to be introduced into 
the body gf the council to give any explanation or justification ;(^) they 
must be furnished to the reporter. (Resolution of the 17th of Novem- 
ber, 1813, and same Decision in 1832.) 

Conditions, — ^The candidate for inscription on the table must justify: 
1, that his probation has been duly and fully completed, or that be has 
been inscribed on the table of some other court of appeal ; 2, as to his 
morality; and 3, his domicil in Paris. 

When the probation has been regularly accomplished in Paris, or at 
any other court of appeal, and a certain time has elapsed since the end 
of probation and the application for inscription, the council requires an 
account to be given of the manner in which the intermediate time has 
been spent. ^Resolution of the 14th of November, 1822.) When the 
probation has neen performed in Paris, the applicant must first establish 
its regularity by proving his exactitude at the conferences of the advo- 
cates and at the assembly of the ^columns; an extract of the r^K-iaqi 
signatures from the register of assiduity is prepared by the agent I- -I 
of the chamber and verified by the reporter. (e) We have already men- 
tioned that exactitude in signing the register is not of itself sufficient to 
prove assiduity.( A 

As to the morality of the candidate, it must be attested by the chiefs 
of columns, and, if need be, verified by the reporter. If the probation 

(e) The report of this remarkable application and order, 1 Sirej, 1850, p. 97, is 
well worthy of reading. The Court of Cassation has raled in the same manner in 
two other appeals fh>m the court of Ljons. See supra, p. 142. 

!d) Sic for probationers. See supra, p. 160. 
e) A fee of 6 francs is payable to the, agent if the admission is allowed, other- 
wise it is reduced to three francs for the list of signatures. 
(/) See supra, p. 154. 
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bas taken place at another court, the president of coancil writes to the 
president of the former council for full particulars. (Resolution of the 
9th of May, 1821.) The council no longer allows any certificate to be 
received, unless such attestation is forwarded in a letter addressed by 
one of the judges to the president. 

Advocates of the Court of Cassation are inscribed dt piano on the 
table, provided they have accomplished their time of probation previously 
to entering upon the duties of that ministry, and have withdrawn their 
caution-money. (Resolutions of the IStb and 16tb of November, 1836, 
and of the 2nd of March, 1842.) 

The council requires of every advocate that be should have a real 
domicil in Paris, and not m the suburbs, as Neuilly or Montrouge.(^) 

Although all conditions of time and form have been fulfilled, it is 
doubtful whether probationers can avail themselves of that circumstance 
as giving them an absolute right to immediate inscription on the table. 
It follows from the principle that the council is master of its table, that 
it is not bound to admit the probationer any more than it is bound to re- 
admit an advocate who has already been inscribed, when it finds, from 
the appreciation of facts and the qualities of the person, that be is not 
worthy of the position. In such a case the council has two courses to 
follow : it either refuses admission to the table without proroguing or 
r«1f^/i1 P'^loi^gi^S probation, or it ^pronounces an indefinite adjoum- 
L J ment of the application. It has decided both way8,(^^ and both 
solutions are equally well founded, although they are productive of very 
different consequences. 

In the first hypothesis, not proroguing or prolonging the probation, it 
amounts in reality to erasing the pr6bation ; and as his previous admis- 
sion has conferred on him a right (perhaps only conditional and tempo- 
rary, but certainly actual and important,) he will be allowed an appeal 
from this decision, which then becomes one of a disciplinary nature, and 
the proceedings against him are therefore conducted in the same manner 
as in disciplinary matter8.(t) 

In the second hypothesis, the indefinite adjournment of the probation, 
in maintaining him as it does in the exercise of his profession, the mea- 
sure is only of an administrative or reglementary nature, and therefore 
the probationer is not allowed an appeal according to the principle already 
shown. Otherwise it would be granting a right of appeal to the proba- 
tioner, which is not allowed to an advocate whose admission is refused, 
although he has already terminated his probation, and may have obtained 
for a first time the honour of the table ; such a proceeding would be both 
contradictory and unjust. It will be conceded that the measure which 
indefinitely adjourns the application of a probationer is calculated to cast 
a stigma upon his character ; but after all, it does not exceed the degree 
of severity and the right, which the duty of surveillance imposes on the 
council; it leaves the probationer his temporary position,(A;) and the 






Resolution of the 13th of March, 1649. See infra, p. 170, "Omission." 
Resolution of council, January, 1847. 
(i) See infra, p. 172, and following. {k) See supra, p. 146. 
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means of obtaining at some future period by better conduct his inscrip- 
tion on the table. This is the usual course adopted by the council. 

As a general rule, when admission to the table has been refused, the 
probationer still has the right of making another application to the 
council, if he can produce any new means of justification. No copy of 
the resolution refusing his ^admission to the table can be de- r^eif^^t-i 
livered to him, nor are any reasons given, except in the case of L -^ 
non-prolongation ; for then, he has a right of appeal on the qnestion 
relative to the revocation of his probation. 

No. U.—THE RANK. 

The rank of the advocate is the date of his inscription on the table, 
irrespective of his age ; it is of much importance, inasmuch as it attri- 
butes to him the prerogatives which are attached to 8eniority.(^ The 
rank or the benefit of inscription dates from the admission to probation, 
according to the tradition of the ancient law ; but if the probation has 
been interrupted, the council, after verifying the interruption, regulates, 
according to the circumstances, the day from which the rank of the table 
shall take place ; for the probationer ought not to profit by the time of 
interruption. 

When the interruption has been occasioned by the exercise of judicial 
functions, the council has decided as a precedent that the rank of the 
table shall take place from the day of the application for continuation of 
probation, an application which an ex-judge is bound to make, as already 
stated, for the reason that the exercise of judicial functions is not con- 
sidered as an equivalent for continuation. (m) 

When an exjudge, having accomplished his probation, or even having 
already formed part of the table before the exercise of judicial functions, 
applies for admission or re-inscription on the table, he is admitted or re- 
inscribed as the case may be, only as from the date of such applica- 
tion. In the first case, the jurisprudence of the council has never va- 
ried ; if, in the second instance, it has sometimes hesitated, it is at pre- 
sent fixed in this respect.(7i) (So resolved, even for an ex-minister 
keeper of the seals, the 10th of November, 1840.) An advocate who is 
omitted from '''the table by reason of his having accepted any r«i/}^-i 
incompatible duties not of a judicial character, is only re-estab- ^ J 
lished from the date of his application, (resolution of the 5th of Janu- 
ary, 1831 ;) and the reason for so deciding \b d fortiori, (o) 

Those advocates who are inscribed on the tables of another court take 
rank only from the date of their application for admission in Paris. 
(Resolutions of the 17th June, 1824, and the 20th of December, 1837.) 
When several advocates are inscribed the same day, and their applica- 
tion for admission to probation bears the same date, their rank is then 
determined, as is natural, by their respective ages. The date of the 
taking the oath would not seem to be a title for preference ; he who took 



(I) See infra, rale Izziv. (m) See supra, p. 146. 

' New resolution of the 29tb of February, 1848. 
As to the other cases of omission, see infra, p. 170. 



a 



Digitized by 



Google 



186 J0KB8 ON THE FRENCH BAR. 

the oath firsts must impute to himself his tardiness in presenting himself 
for probation. The order of concurrent inscriptions is regulated at the 
making up of the next table, if not done by the council at the time. 

No. m.— THE FORMATION OF THE TABLE. 

In the month of November every year, the president appoints from 
the body of council a commission of five members, including himself and 
the secretary, for the purpose of forming the table, which, according to 
the ordinance of the 27th of August, 1830, includes all the advocates 
inscribed on the table, without division or columns, (resolution of the 
11th of January, 1881,) and according to their respective seniority, (re- 
solution of the 5th of the same month.) The report of the commission 
is usually made in the course of the month of January, and the table is 
printed in the February following.(jp) 

The business of the commission consists : — ^first, in inscribing those 
advocates who have been admitted before the 1st of January of the cur- 
r»1671 ^^^ y®*^^ (resolution of the 22nd of *April, 1830 ;) and secondly, 
^ J in proposing the elimination of those who are deceased, of those 
who have sent in their resignation, and of those who must cease to form 
part of the table on account of disciplinary erasure of simple omission, if 
there be no appeal in either case against the decision, for in case of ap- 
peal, the execution of the decision will be suspended. When the work 
of the commission is terminated, it makes a report to the council, which 
decides on all questions which may arise. The principal and most 
difficult of these questions is, that relative to the proposed omissions, 
with respect to which we shall presently show the mode of proceed- 

When the table has been approved of by the council, it is deposited 
by the president with the registrar of the Court of Appeal. (Article 4 of 
the ordinance of the 20th of November, 1822.) The only ooject of this 
formality is to make known to the judicial authorities the names of the 
advocates inscribed. 



§ III. THE ASSISTANCE OF THE COUNCIL. 

The assistance of council intervenes for the protection of the general 
interests of the order, and of the particular interests of the persons who 
are members thereof. The council also extends the advantage of its 
wisdom and experience to other bars when called upon for information. 

No. I.— THE GENERAL INTERESTS OF THE ORDER. 
This must be understood to mean, everything connected with the 

(p) Formerlj the table was deposited on a fixed daj, oamelj, the 9th of May. 
The first table known is that of the year 1803. The first prepared after the re- 
establishment of order in France, is dated the 28th of December, 1811. 

(q) See infhi, p. 170, and following. 
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duties which the advocates, as a body, are called upon* to observe, as also 
the rights which it is important for them to maintain for the honour and 
the dignity of the order ; as for instance, ex officio defences, representa- 
tions to the bench, the maintenance of the professional attributes. 

*Ex Officio Defences, — These are of two sorts, the one obliga- r^-ifio-i 
tory, the other not so ; both are gratuitous. The law considers L J 
them obligatory in all matters before the courts of assize, (Art. 294 of 
the Code of Criminal in8truction,)(r) and the president of the court him- 
self names the advocate. The royal ordinance of the 30th of March, 
1835, declared this article applicable to the court of peers. The consti- 
tution of the 14th of January, 1852, instituted a high court of justice, 
which new jurisdiction is regulated by the senatHu-comultum of the 10th 
of July following.(«) Article 17, title iii. says: — "The dispositions, 
forms, and delays prescribed by the code of criminal instruction, which 
are not contrary to the constitution and the present law, shall be ob- 
served by the high court )'' so that the power of the president to appoint 
counsel ex officio can scarcely be contested. At all events, whether the 
defence be obligatory or voluntary, the council, true to the ancient 
usage,(^) has always considered it as a sacred duty of an advocate ; and 
the president of the order has never refused to appoint an advocate for 
the poor, whether before a correctional tribunal, a council of war, or a 
civil tribunal. 

For the courts of assize, the president of the order sends to the presi- 
dent of every session, a list, containing the names of young advocates 
and probationers, whose capabilities he has been able to appreciate. This 
being a favour much sought after, is an indirect means of inducing young 
members of the profession to be assiduous in their attendance at confe- 
rence and at court, for without assiduity in that respect, it is quite cer- 
tain they will never obtain the favour. 

Representations to the Bench — It is necessary under many circum- 
stances to submit certain observations to the bench, as for instance, to 
facilitate the intercourse of the advocates *with the judges, to r^^-i/^Q-i 
prevent or to get rid of any measure of court which is inconve- L J 
nient to the practice of the profession, to regulate the communication of 
writings and documents. The council performs this duty by letter or 
by the mouth of its president, which manner of proceeding always leads 
to a satisfactory result, on account of the good understanding which ex- 
ists between the bench and the bar. 

Maintenance of Professional Attributes, — ^The councifWso interferes, 
and sometimes judicially, in such cases as the following : — to prevent 
any unqualified person from pleading before the tribunal %r court ;(u) or 

(r) The law of the 22nd January, 1851, upon public assistance, has adopted 
this provision in favonr of prisoners. In civil matters it charges the president of 
order with appointing the advocate. 

(s) See part I. title, The High Conrt of Jastice. 

(0 See supra, p. 112 and 117, and infra, rule zzxv. 

(tf) Resolution of the 26th of December, 1848. Wearing the costume of an ad- 
vocate without being qualified, is a misdemeanor punishable by article 259 of the 
penal code. (Judgment of the tribunal of the Seine of the 21st of December, 
1842.) 
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whenever an advod^te oompromisefi his title bj mixing it np with inoom- 
patible fanctions;(x) or whenever any general principle important to the 
order has been violated. 

No. n.— THE PARTICULAR INTERESTS OP THE MEMBERS. 

The counoil assists the members of the order according to the circum- 
stances in which thej are placed, either bj its kind offices, or even by 
intervention before the tribunals. The latter course is not without its 
inconvenience for the order ; but whenever^the members have need of it, 
its protection is never wanting after a serious examination of their situa- 
tion and their rights. The council is ever ready also to reply (by letter) 
to any important and professional questions which the members of the 
order may think fit to submit to it for opinions, but it does not authorize 
the publication of these letters. (Eesolution of the Srd of May, 1842.) 



[•170] *SECTION 11. 

JUDICIAL ATTRIBUTES. 

These attributes which complete the legal mission of the council, are 
two in number. The first, which affects for a time the status of the 
advocate, does not stamp him with dbhonour, and is called the omission. 
The other, much more serious, attacks him in his honour, and may 
deprive him forever of his calling ; this is the disciplinary power of 
the council. 

§ I. THE OMISSION. 

The omission is a decision by which the council of the order rules, 
that an advocate shall cease to be inscribed on the next table, or main- 
tained on probation, <' so long as the cause which motives the decision 
shall continue." The motion shall not be confounded with the discipli- 
nary erasure, inasmuch as it is neither definite or degrading like the 
latter, although it has the same effect for the time as to the exercise of 
the profession, which is forbidden and suspended during the period of 
omission. It is pronounced by the counoil in many cases, and among 
others in the case of voluntary resignation, relative incompatibility, non- 
residence in Paris,(y) and non-payment of dues. (2;) 

(z) See supra, p. 131. 

(y) The council decided that the absent advocates condemned by the High Court 
of Versailles should be omitted from the table. (Resolution of the 11th of De- 
cember, 1849.) The want of domicile and not practising were considered suffi- 
cient grounds for pronouncing the omission. 

(z) An inscribed advocate formally, and without anj just grounds for so doing, 
refused payment of his yearly dues, and contested with the council the right to 
omit him on that account; but the council pronounced the omission, maintaining 
its jurisprudence on this point (Resolution of the 16th of April, 1850.) The 
advocate entered an appeal against this decision, but did not proceed with it. 
See supra, p. 160, what has been said with respect to the probationer. 
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Now, it is sufficient to mention these different oanses, to show at once 
that each one of them places the advocate in ^direct opposition r^-i 7-1-1 
with certain fundamental rules of the profession, and that conse- *- •' 
quentlj the council is perfectly justified in pronouncing the omission. 
It especially derives its power from the general principle of the 15th 
article of the ordinance of 20th of November, 1822, which provides, 
that <' the councils of discipline shall repress, ex officio, all infractions 
and faults committed by the advocates/' 

We must, however, here notice a; prejudicial exception, which is some- 
times invoked by the advocate (without, however, entering into its merits,) 
and which is called the possession ^itat, by which is meant, when the 
fact from which the right of omission would result, as, for instance, a 
relative incompatibility arising from certain functions, existed at the 
time the advocate was inscribed on the table. In such a case it is con- 
sidered that a sort of chose jugie results to his profit and advantage. 
But this question, consisting as it does in the appreciation of a fact, 
namely, whether the council had knowledge of the' alleged situation at 
the time of admission, it is obvious that the application of this means 
of defence can have nothing whatever absolute in it according to its own 
jurisprudence, and therefore the council is extremely reserved in admit- 
ting it. If the accepting of the functions be posterior to the admission, 
it would seem still more difficult for the advocate to avail himself of the 
exception, by insisting that he has been maintained on the table since 
his accepting of the same. 

As the omission affects the cdlling of the advocate, a reporter is 
charged with the duty of obtaining all necessary information, and the 
advocate is called before the council in conformity with the 19th article 
of the ordinance of 1822, to give his explanation himself (Resolutions 
of the 22nd of January, 1880, and of the 11th of January, 1836.)(a) 
But if there be a voluntary resignation, or the incompatibility is shown 
by the accepting of public functions, the council may pronounce the 
omission without previous summons or report. 

•The decision, whether contradictory (i) or by default, is r^-iyoi 
motived and communicated to the advocate. (c) Where he has L J 
been judged by default, if he wishes to contest the decision which has 
been pronounced against him, he is allowed to form an opposition to it 
before the council as in a disciplinary matter; or to appeal to the court 
in cases where the decision has been contradictory.(cZ) The opposition 
is receivable without any limit as to time, but the appeal to the court 
must be entered within ten days from the date of the notification. 
(Article 26, of the Ordinance of 1822.) The appeal suspends the effect 
of the decision. (e) Nevertheless, even after an order of court confirming 
the omission is pronounced, the advocate is permitted to claim his rein- 

(a) Confinned of late by the resolutioii of the 19th of Febraarj, 1850. 

(b) This meaoB where there has been a defence. 

(c) Or raiher notified. (Resolutions of the 20th of December, 1849, and of the 
17th of Febroaiy, 1860.) 

(d) Besolations at Toulouse of the 21st of December, 1840, and of the 2nd of 
January, 1843. Sirej, 2nd vol. 1841, p. 100, and 2nd vol. 1843, p. 74. 

(e) See infra, p. 175, as to opposition and appeal. 



Digitized by 



Google 



140 JONES ON THE FRENCH BAR. 

tegration, od proying that the oause of omission no longer exists. The 
oouncil then examines whether he shall receive his former rank on the 
table, or whether he shall only be reinscribed from the date of his appli- 
cation for readmission. In the cases of nonpayment of does, or the 
abandonment of domicil for a skprt period only, it is usual to restore the 
former rank. 

§ II. THE DISCIPLINARY POWER. 

The 15th article of the ordinance of 1822, which organizes the prin- 
ciple of the disciplinary power, is thus worded : " The councils of dis- 
ciple repress ex officio or upon complaint addressed to them, the infrac- 
tions and faults of the advocates inscribed on the table.'' Article 16, 
and the following, which it will suffice to refer to, explain very clearly 
the economy of the regulation in this matter, the nature of the punish- 
ments, and the redress which is possible. 

p^^,-q^ •Article 18, says that " the punishments of discipline are: — 
L -^'^J "The Warning; 

« The Reprimand ; 

" Temporary Interdiction ; 

<< Erasure from the Table ; 

" Temporary Interdiction must not exceed the term of one year." 
In pronouncing the warning, tho council sometimes, according to 
ancient tradition, orders the advocate to be present himself in order to 
receive it. The council preserves, ayd may exercise this right, without 
aggravating the punishment, inasmuch as the ordinance does not deter- 
mine in what manner the warning shall be given. Another measure, 
more lenient, had already been admitted, and which the council has 
maintained; this is called the paternal admonition, and is given to the 
advocate by the president of the order verbally, and without any resolu- 
tion being drawn up ; no mention is made of it on the minutes of the 
sitting, which are kept by the secretary, otherwise it would resemble the 
legal warning. 

The infractions and faults which may lead to disciplinary punishment 
are such as the advocate commits in violating the laws and regulations, 
or the traditions and usages which the regulations have respected, and 
which together form the rules of the profession. (/^ In a disciplinary 
point of view, the acts of an advocate which constitute any incompati- 
bility with the profession, and of which we have already indicated many 
examples, are likewise looked upon as faults, and subject him, according 
to the nature of the incompatibility, to punishment more or less serious, 
even to erasure from the table. The ordinance leaves to the council the 
care of appreciating the nature of the infraction, and to graduate the 
punishment according to the gravity of each particular case ; and the 
enlightened zeal of the oouncil has never been found wanting ; it knows, 
with its traditional wisdom, how to conciliate that rigour which is neces- 
1*^7^1 ^^^^ ^ discipline, with the ''^regard which is due to the members 
I- -J of the order. The empire of the rules and regulations is so abso- 

(/) See second main section of this part of our work. 
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lute, that thej even bind the advocate who has incurred a temporary sus- 
pensioD, because his punishment ought to render him still more circum- 
spect in his conduct. 

The ordinance of 1822 has prescribed no kind of form for the proceed- 
ings in disciplinary matters, and has again been desirous on this point; of 
respecting the traditions of the order. The complaint is addressed to the 
council by the party aggrieved; or by the attorney-general ; the council 
has also the right of taking the initiate ex officio. In all cases a reporter 
is appointed; and the advocate is invited by simple letter to present him- 
self before him, and to furnish him with an explanation. The reporter 
must first hear the defendant alone, and afterwards in the presence of 
the complainant; if he thinks it necessary. When he considers that the 
instruction of the matter is complete; he makes his report ; and if the 
council wishes to hear the advocate; he is summoned by a simple letter 
to appear at the next meeting ; the council never calls for the complain- 
ant;(^) unless he be a brother-advocate. 

An advocate against whom a complaint is lodged; is not allowed to call 
witnesses as to his morality; which ought to be apparent from his own 
acts. (Resolution of the 7th of August; 1849.) Sometimes it happens 
that an advocat^; anticipating the complaint; denounces himself; and 
submits his conduct to the appreciation of the council. This is a pro- 
ceeding which honours the advocate; and if there be occasion; the instruc- 
tion of the matter is conducted in the above manner. 

When an advocate is summoned before the council; he has still the 
same right as formerly of challenging any member ; but the council also 
has the power of appreciating and deciding the question'; by allowing the 
objection; or otherwise; as it may think proper. (Resolution of the 18th 
^of August; 1833.) When once the council has pronounced the r«i 75-1 
erasure, as the result of a complaint, it will no longer permit the l- -■ 
advocate to send in his resignation. (A) It is by u simple copy on plain 
unstamped paper that the disciplinary resolution is notified either to the 
advocate or to the attorney-general, in the cases where notification is re- 
quired by article 26, of the ordinance. 

When the resolution has been taken by default,(i) the jurisprudence 
of the council accepts the opposition formed, by a simple letter to that 
effect, addressed to the president or to the secretary, without any limita- 
tion as to time, and even after the erasure from the table has been exe- 
cuted. As a general rulC; no copy of the resolution dismissing the 
complaint will be delivered to the advocate; the fact of the dismissal being 
considered as sufficient for him ; although somewhat recently the council 
authorized a copy to be delivered to two advocates who justified a very 
important and grave motive for obtaining it : as for the complainant, he 
does not even receive a communication of the resolution. 

The first two kinds of punishment, namely, the warning and the repri- 

(ff) We never heard hot of one instance in which this rule was laid aside, and 
that was in a most complicated affair. 

(h) We maj however obserre that one or two contrary decisions hare been 
rendered, in order to avoid the scandal of an appeal. 

(t) As to not appearing when called npon, see snpra, p. 139. 
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maDd, do Dot admit of appeal on the part of the advocate, coDseqaeotly 
the couDcil, in pronouncing them, does not give any motives for its deci- 
sion. The other two, temporary interdiction and erasure, on the contrary, 
are open to appeal. The public ministry, also, has the right of appeal a 
minimdj in all cases. (Articles 24, and 25, of the ordinance.)(^) The 
notice of appeal is sufficient, if si^ified to the president or secretary by 
simple letter, and suspends the decision.(^) The appeal is heard with 
closed doors before a meeting of all the chambers. The desisting on the 
part of the complainant does not extinguish the disciplinary action. 
r»1761 ^C^^o^***^^^ ^^ *^® 26th of March, 1838.) We may recall to 
L J mind that the council has no right to appear before the Court of 
Appeal to support its own decision^ in so far as the appreciation of facts 
is concemed.(m) 

Finally, the probationers are subjected to the disciplinary power of 
council, as well as the other advocates. The jurisprudence of the council 
and of the courts is settled in this respect, and is perfectly legal. And 
indeed, as the probationers enjoy, with few exceptions, all the rights and 
privileges which belong to the advocates inscribed for the practice of the 
profession, like them they ought to be bound to a strict observance of the 
rules and conditions which it imposes under pain of repression ; on the 
other hand, if the disciplinary penalties enacted by the 15th Article of 
the ordinance are to be applied to the probationers, it is only just to 
allow them to benefit by the 24th and 25th Articles, which open the 
appeal to the advocates inscribed. 

With respect to the disciplinary offences, it would be next to impos- 
sible to enumerate them, as they vary ad infinitum^ or the means of 
defence, as they arise from the particular facts of the case. But this 
may be said, that the advocate would be justified in objecting to all such 
facts as preceded his admission to probation or to the table, if the council 
has had the opportunity of knowing, and, consequently, of appreciating 
them ; this, hoWever, should be proved in the most positive manner. 



[*177] *SECTION 11. 

THE RIGHTS AND THE DUTIES OF THE PROFESSION OF THE ADVOCATE. 

There exists two sorts of rights for the advocate, as well as for all 
other persons who exercise any special function : those which are derived 
from the special provision of the law, which constitute their attributes, 
properly speaking; and those which correspond with their duties, of 
which they are only the measure or limit. The rights of this second 

{k) The Court of Cassation has decided (2nd of Maj, 1843) that the pnbUc mln- 
istiy maj appeal from a decision which erases an advocate from the table, 1 Sirey, 
1844, p. 377. 

(/) Within ten dajs from the date of the notification. (Article 26 of the ordi- 
nance.) The same delaj regulates the appeal of the public ministry. 

(m) See supra, p. 140. 
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class, therefore, being oonfaanded with the daties, we shall examine 
them at the same time. We shall first of all enumerate the rights or 
attributes of the advocate in establishing the distinction which will be 
remarked in this respect between the advocates inscribed and the proba- 
tioners, independentlj of that which regards their respective position, 
which we have already noticod.(n) 



TITLE L 

THE RIGHTS OP THB ADVOCATES. 

The Inscribed Advocates, — The Probationary Advocates* — General 

Observations* 

Inscribed Advocates, — ^Their rights or attributes have been successively 
regulated as follows :— By the law of the 22nd Yentose, year XII ; the 
decree of the €nd of July, 1812; and the royal ordinances of the 27th 
of February and of the 20th of November, 1822. 

Now, it results from these enactments, that the advocates of Courts of 
Appeal are authorized to plead, exclusively of *all other persons, r#n 70-1 
all causes before the court or tribunal (Article 39, of the Ordi- L J 
nance of 1822,^ with the two following exceptions :(o) first, those 
attorneys who nave obtained letters of license in the interval of Yen- 
tose, year XII., and July, 1812, have a right to plead the causes in 
which they are concerned as attorneys (Art. 32, of the law of year 
XII ;) but, in fact, there are no longer any in Paris, or probably else- 
where in France, at present in that position ; — secondly, all attorneys 
have the right to plead, in the matters of their own office, all incidental 
demands which are of a nature to be disposed of summarily, and all 
incidents of procedure, but not summary causes properly so called. 
(Articles 2, of the Decree of the 2nd of July, and 5, of the Ordinance of 
27th of February.) 

Whenever young advocates have perceived any encroachments, the 
council of the order, with a view to their interests, has insisted on the 
punctual execution of this ordinance (Eesolution of the Ist of Februray, 
1842, Vp) and has taken measures in consequence (further Resolution of 
the 2znd of February.) The advocates of a Court of Appeal may now, 
as formerly, plead, botn within and without the jurisdiction, before all 
tribunals and other Courts of Appeal, without having need of the autho- 
rizations which were required by article 39, of the ordinance of the 20th 
of November, 1822. (^) Indeed, the council of the order has even decided, 
and with reason, that an authorization is no longer necessary to enable 
them to take charge of a defence before the Courts of Assize in the 
departments, the ^95th article of the Code of Criminal instruction not 

(n) See supra, p. 146 and 164. 

(0) See also articles 85 and 86 of the code of civil procedare, and article 295 of 
the code of criminal instruction. 

(p) The restrictions of the ordinance do not prevent attorney's pleading before 
criminal courts atid tribunals, and expropriation juries. 

(q) Article 4 of the royal ordinance of the 27th of August, 1830 
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requiring it. (Resolntion of the 80th of April, 1844.) They are also 
allowed to plead before a tribunal of commerce (notwithstandiDg the 
terms of the Royal Ordinance of the 10th of March, 1823,) on the 
instruction and in the presence of the party representing the client, who 
r*l?d1 *^^ generally the Agrii.{r) But they have no right to plead 
I- -J before the council of state or the Court of Cassation, except in 
great criminal cases which are heard before the criminal section of that 
court. On the other hand, the advocates of the Court of Cassation and 
of the council of state cannot plead before the Courts of Appeal or the 
tribunals, the Courts of Assize excepted. 

The advocates inscribed on the table deliberate and sign, by virtue of 
the special privilege given them by the law, all consultations on Requite 
civilej(s) — they must, however, be of at least ten years' standing at one 
of the tribunals in the jurisdiction of the Court of Appeal within which 
the judgment has been given (Art. 495, of the Code of Civil Procedure;) 
those relating to the transactions of minors (Art. 467, of the Civil Code ;) 
those for the communes and public establishments (Laws of the 7ta 
Messidor, year IX., arts. 11, 12, and 13, and of the 21st of Frimaire, 
year XII ;) for soldiers and sailors on active service (Law of the 6th 
Brumaire, year Y., art. 1 ;) and for the poor (Decree of the 14th of 
December, 1810, art. 24.)(^ 

Lastly, they may be called upon to supply the places of the judges or 
the officers of the public ministry at court (Articles 30, of the Law of 
the 22nd of Yentose, year XII., and 25, or the Decree of the 4th of 
December, 1811,) if they are of the full age required by law ; and for 
the time being, they enjoy all the rights and privileges, as well as the 
responsibility of judges. In this case, it is the senior advocate present 
in court who is called up to the bench.(u) Those advocates who are 
inscribed at the bar of a tribunal of first instance have no right to plead 
T'l'IROI ^^^^^^ Courts of Appeal ) *they can only do so before the Courts 
^ -J of Assize, and the other tribunals of the same department 
(Article 40, of the Ordinance of 1822.) 

Probationary Advocates. — ^These, when of the full age of twenty-two, 
enjoy the same prerogatives for pleading and consultation, as the advo- 
cates who are inscribed on the table, with the exception, nevertheless, of 
the consultation on Requite civile. Under that age they can neither 
plead or write in any cause, unless they have obtained a certificate from 
two members of the council, showing their assiduity at the sittings of 
the court during two years, which must be also viii^d by the council of 
discipline. (Articles 34, and 36, of the Ordinance of 1822.) We may, 

(r) See supra, notice on the composition of the French courts, title III., 
tribunal of commerce, p. 16. See also, infra, rule xzi., which forbids an adro- 
cate to accept any procuration, that is, power of attorney or mandate to act for 
another. 

(») For explanation of the reqn^te civile, see article 480 of the code of civil 
procedure. This is one of the few rights or privileges not enjoyed by the proba- 
tioner. 

it) See supra, p. 164, gratuitous consultations. 
u) The judgment must mention the seniority. Court of Cassation 26th of No- 
vember, 1849. 
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however, observe that the prodactioQ of this certificate is very rarely 
insisted od, it having been enacted upon purely political considerations ; 
but what still remains obligatory on the part of the probationers, is assi- 
duity, as we have frequently repeated. 

The council has likewise decided that the probationers at a Court of 
Appeal have a right to plead before any other Court of Appeal, and 
without a certificate from the council, if they are above twenty-two 
years of age. (Resolutions of the 11th of May and of the 22nd of June, 
1823, of the 7th February, 1843, and of the 5th of March, 1844.) But 
this prerogative would not belong to them, if they are on probation before 
a tribunal ; they can, however, plead before the Courts of Assize and the 
other tribunals within the same department, provided they have attained 
the age of twenty-two, and for the same reason the certificate would be 
dispensed with. 

As admission to probation might be granted to a licentiate of only 
nineteen years of age,(a:) his minority would be no obstacle to the ezer> 
cise of his profession under the conditions prescribed by the ordinance. 
It is evident, however, that probationers — even those attached to a Court 
of Appeal — cannot supply the place of the judicial authorities, the decree 
'^'of 1810 according this honourable privilege and distinction to rjifiQ-in 
the advocates inscribed on the table only. (Resolution of the ^ -■ 
11th of August, 1840.) 

General Observations. — ^The exercise of the rights which we have just 
pointed out as belonging to the inscribed and probationary lulvocates, 
can only exist where there has been no interruption thereto by a tempo- 
rary interdiction pronounced by the council of discipline. It would 
seem, however, that in cases where they have incurred an interdiction of 
civic rights since their admission to probation, and especially before, they 
would not be considered on that account incapable in any particular, 
unless the fact has caused a temporary and disciplinary suspension to be 
pronounced by the council of the order, or by the tribunal at its sitting ; 
this alone can have the efifect of paralyzing the practice of the profes- 
sion ; of course the omission ordered by the council of the order would 
have the same effect as the suspen6ion.(y) The advocate erased from the 
table, or from probation, by a disciplinary measure, ceases to be an ad- 
vocate ; he forever loses the right of practising the profession, as well as 
of taking the title. 

TITLE 11. 

THE DUTIES OP THB ADVOCATES. 

We have just said, under the preceding head, that the duties or obli- 
gations of the advocates comprehend in their favour certain rights, which 
are only the measure or limit of these duties. Therefore, in pointing 
out the latter, we shall in fact be explaining the former. It is in this 



(x) After three years* studies in a faculty of law, which the new law allows to 
be commenced at the age of 16. See supra, p. 120, note 4. 
' /) See supra, p. 170. 
lUNE, 1856.— 10 
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undividable wbole of correlatiye duties and rights that we shall be able 
to find the rules of the profession, an essential objeot of thb work. 

In a legal point of view, it will be sufficient to remark that the rules 
which result from tradition and usage have, for the greater part, been 
r*1R9l ^'**°*^^y confirmed, and even in ♦express terms, by articles 14, 
L J 38, 42, and 45, of the ordinance of the 20th of November, 
1822 ;(z) that thej are obligatory as well on the part of the probationers 
as of the advocates inscribed on the table,(a) in everything which re- 
gards the exercise of the profession ; that they are all presumed to be 
acquainted with them, because nobody is supposed to be ignorant of the 
law. These propositions are incontestable ; and the result of the latter 
is, that, in case of infraction, no one is* permitted to plead ignorance of 
the rules in order to elude or attenuate the disciplinary punishment. 
In other words, this ignorance^ even withovi any reproachahh intention^ 
is a circumstance which may he jpunished hy the council. (Resolution of 
the 25th of June, 1883.) Such a precedent is in itself the most serious 
warning which can be given them. 

For the greater order and precision in the exposition of these Nume- 
rous and different rules, we shall examine successively the four situa- 
tions which embrace the whole life of the advocate, namely : — 

1. His general duties ; 

2. His duties towards his clients ; 

3. His duties towards his brother-advocates; 

4. His duties towards the judges. 

This summary deserves serious consideration, because it may be con- 
sidered as containing the whole of the instructions for the profession. 
It may appear, perhaps, somewhat severe, but there is nothing exagge- 
rated, and authority will usually be found in support of the principle. 



[*183] •CHAPTER I. 

THE GENERAL DUTIES OP THE ADVOCATE. 

It is important above all, properly to define the moral character of the 
advocate, the advocate con8idere4 in the spontaniety and intimacy of his 
actions, independently of his dealings with other people. 

The famous words of IXAguesseau have been repeated a thousand 
times : « The order of advocates is as noble as virtue.^^ We repeat them 
again, because they convey a great and imperious lesson ; and indeed, 
both tradition and the present regulations require of the advocate the 
most essential and rare qualities — ^probity, disinterestedness, moderation, 

{z) Article 14, which contains the spirit of the ordinance, is to this effect: the 
councils of discipline are charged with maintaining the principles of moderation, 
dinnierettednets said probity , upon which the honour of the order of advocates re- 
poses. See the other articles in the appendix. 

(a) See supra, p. 176. 
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and independenoe ; other daties flow from them as the necessary conse- 
quence. 

I. 

Some ancient writers,(a) speaking on this subject, have said, <' one 
cannot be a perfect advocate if one be not a good and hbnest man.'^ The 
mission of the advocate is one of persnasion; and no one can per- 
suade, even with great talent and learning, who is devoid of probity, and 
whose conscience belies his word and counsel. 

n. 

Prohity^ in the ordinary sense of the word, will not be sufficient. If 
the ordinance had meant and desired nothing more, it certainly would 
have dispensed with enacting it,('2>) since probity is the duty of every 
man. But what the ordinance meant is, that the advocate should carry 
his probity *to extreme delicacy. Indeed all the conditions of r^-io^-i 
his existence, liberal education and the necessities of his posi- ^ -I 
tion, impose on him this more strict obligation. The client who trusts 
in him with entire confidence, is almost always obliged to yield to his 
influence and direction ; the judge who listens to him must needs accept 
his word with the same confidence^ in order to associate it with the work 
of justice. 

nr. 

In the first place it is a matter of conscience, that the advocate should 
be thoroughly aequainted with his profession ; if the degrees of licentiate 
and doctor presuppose a certain amount of knowledge and learning, they 
do not always prove it ; certainly they do not prove experience in busi- 
ness. It is his duty also to consult his own strength before giving an 
opinion which may be required of him, or before pleading a cause which 
is entrusted to him. If he consider himself inefficient, let him abstain, 
or claim the assistance of a brother-advocate, because otherwise he may 
compromise most grave and important interests. On the other hand, he 
should not hold himself in too great mistrust, but endeavour to know 
himself and overcome any excessive timidity. Many a man might be 
pointed out, who, owing to this last defect, has been ruined in a career, 
in which he might otherwise have obtained a brilliant success. 

rv. 

Whenever an advocate consents to take charge of a matter, he is bound 
by probity much more than by amour-propre to study it properly, by 
giving it all the care and time it may require ;(e) every matter has its 
relative importance. Young advocates frequently, relying too much on 
their natural facilities, neglect the proper examination of documents and 



ia) Boucher d'ArgiSi and Camus. 

JM Article 14 of the ordinance of the 20th of Koveinber, 1823. 
(c) " Estre avocat et se lever mattHf sent deax choses inseparables.*' — ^La Roche- 
Flavin, book iii. chap. 3, No. 12. 
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facts, which are to be learnt only by an attentive and patient reading 
r*1ft'^1 *^^ ^^^ papers. (e^ At first, this may be looked upon as an act 
L -I of levity ; but when it becomes habitual; it amounts to indelicacy. 

V. 

In his pleading as in his drawings, in his consultations and business 
relations, the rule does not admit of any indulgence, which requires him 
to reject, without hesitation, all means which are not perfectly legal. 

VI. 

Imitating that pretended philosopher of antiquity, who announced him- 
self by placards as possessing the means of gaining a bad cause, would be 
worse than improbity, it would amount to infamy.(e) 

vn. 

Truth is another obligation which flows from probity. It does not 
consist simply, that an advocate should confine himself to the stating 
only of positive facts, but it forbids him also to have recourse to any dis- 
simulation, subterfuge, or artifice which may beguile the judge. A man 
may be deceived bona fide as to facts or arguments, but artifice is a 
lie. On the other hand, if an advocate is not bound to state everything, 
he must not dissemble : between honest reticence and dissimulation the 
shade is sometimes light, but it never escapes the eye of conscience ; the 
dissimulation of a fact the communication of which is obligatory,(/) 
admits of no excuse. In a word, an advocate should be more desirous 
for the triumph of truth than of his cause. 

vni. 

To aim at cunning and subtlety in pleading, is another violation of 
r*1ftB1 ^^^^^f ^^^ ^^ never gives that species of eloquence *which capti- 
l- -i vates, nor does it produce that conviction which is necessary to 
be transmitted to the minds of others. 

IX. 

An advocate should read or cite all documents and authorities in ex- 
tensOf that is, even the passages which would seem unfavourable to his 
cause ; he should afterwards explain the objection and refute it ; other- 
wise he would raise a doubt as to his loyalty, and would be furnishing a 
powerful arm for his adversary against himself. Asking for a postpone- 
ment of his cause, by making use of a subterfuge or alleging a pretext, 

{d) " De parler sur-le-champ sur des pi^es, comme j'en ai tu ancan de mes 
compagnons, je Tadmire plutdt que je ne rapprouve." — Pasquier, cited by Loysel, 
Dial. p. 243. * 

{e\ A resolution of the 22nd of December, 181d| nevertheless furnishes an ex- 
ample. 

(/) See infra, rule Izzvii. 
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18 another Tiolation of the rale on trathy(^) a violation less serious, no 
donbty but to which sufficient attention is not paid. Signing the register 
of assiduity without assisting at the conference, is a lie on the part of the 
probationer. 



An advocate who would obtain a reputation for truth with the judges, 
should never advance an important fact without proof in hand; for 
should the adverse party contest it, he will find himself engaged in a 
perilous struggle, unless he has acquired sufficient authority at court to 
inspire belief with the judges : a young advocate should never risk it 



XI. 

It is also imprudent for an advocate to call himself the friend or patron 
of his client, to proclaim the part he may have taken as such in the 
matter, and, above all, to mix up any appearance of an interested feeling 
or personal animosity with the cause. This equivocal position is perni- 
cious to the truth, produces mistrust in the mind of the judge, and com- 
promises the reputation of the advocate. 



XII. 

It is an immense advantage to an advocate to merit the confidence of 
the judges by a constant habit of being true. *With such a 1-111107-1 
man, they are disposed to accept his citations without control ; ^ -I 
and certain causes indeed, consisting wholly of £Etcts, may be gained upon 
his word alone. But if once unhappily they should have reason to 
doubt his veracity, experience shows that such an impression can never 
be effaced. 

xm. 

Disinterestedness is the quality eminently distinctive of the profession, 
and the ancient bar has left many memorable proofs of it. Probity re- 
quires the advocate to content himself with a remuneration proportionate 
to his labour and the importance of the cause. Disinterestedness, which 
proceeds Arom a much more elevated sentiment, goes still further; it 
requires him to forego this remuneration from a client who has not the 
means of offering it, and at the same time to give his services with more 
care and more zeal if possible, than for the richest individual, the maxim 
being, — " Hie should defend the rich from a sense of duty, and the poor 
from a kindly sense of interest,'* {h) Public consideration fully repays 
these acts of generosity. The rule of disinterestedness is applied, in a 
certain degree, in all matters relative to the delicate question of fees, of 
which we shall hereafter speak, (t) 

iff) Regulation of March, 1344. Sec supra, p. 115, and article 6 of the decree 
of the 10th of December, 1811. 

(A) Camus, letters, p. 6. (t) See infra, rule IrU. and following. 
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XIV. 

Whatever may be tl^ position of an advocate at court, he shonld never 
refuse the most trifling cause, otherwise his disinterestedness would be 
suspected. When bis position attains a certain degree of eminence, these 
small matters will no longer follow him. " Great advocates advance 
sufficiently of tkenuelve$." (k) We may except, however, the advocate 
who simply refuses unimportant causes for the sake of passing them to 
his juniors, whose commencement in their career he is thus aiding. An 
r«1881 *^^^^*® should never accept too great a ♦number of causes ; if 
V -I this surcharge does not indicate avidity, at least it overpowers 
and stifles talent. 

XV. 

That sort of moderation which applies to fees, comes under the deno- 
mination of disinterestedness, but the moderation of which we are about 
to spei^ manifests itself in the pleading and the writings of an advocate. 
It will not suffice that he be modest, for the showering down praise on 
oneself is so shocking a failing, that a man would avoid it simply to 
avoid being ridiculous ; but moderation requires that he be sober in the 
praise of his client, and that he abstain from improper language towards 
his adversary. He should also mistrust that kind of language which one 
of the ancients has stigmatized with the appellation of canine eloquence. (^ 
In all cases, abusive language addressed to an adversary compromises the 
client, and exposes the advocate himself to the ofience of defamation.(m) 
Impassive as law and justice, the advocate should be master of himself, 
and serve the passions of no one. Moderation increases his strength 
without injuring hb independence. Is it his duty to unmask a system 
of fraud ? his mission being then of a more enlarged nature, he may take 
a more energetic stand. In order to convince the judge, he should repre- 
sent with energy, without. scruple or fear, all the facts, and all the acts 
which tend to fortify the attack, however exalted be the position of the 
adverse party, however serious the consequences of the debate may be to 
him ; the ministry of the advocate should be displayed in all its power, 
and then the accents and even the wanderings of a legitimate indignation 
will be pardoned him. But this liberty itself does not tolerate abuse ; 
let him recollect the words of the first French legislator : « Et toutes let 
resons i destruire la partie adverse d doit dire courtoisement,(n) 

[*189] *xvi. 

Moderation also commands the advocate not to mention unnecessarily 
any facts which are foreign to the case, especially If they are of a nature 
to cast a slur upon the honour of the party to whom he is opposed.(o) 

(k) Lojsel, Dial. p. 236. . (I) Appius. 

(m) Article 37 of the decree of the 14th of December of, 1810, expressly forbids 
this. See notes (o) and (p) next page. 

(n) See supra, p. 113. Resolution of the 24th of January, 128, and of the 15th 
of January, 1833. 

(o) Facts which are defamatory may give rise to a public action against the 
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It imposes on him, with more reason and under severe penalties^ the 
same reserve with regard to persons who are not parties in the cause, 
and who consequently have not the means of repldng ; towards witnesses 
who haye given evidenoe under the sacred ohligation of an oath ; towards 
scientific referees, appointed bj the court ; unless the attack be neces- 
sary to the elucidation of the cause, and founded on proof as clear as 
day.(i>) 

XVII. 

It is also a breach of moderation for an advocate to expose himself to 
scandal or ridicule, by seeking to produce an effect in court by means 
of diving into the depths of pathos, and is sometimes even treated as a 
disciplinary offence.(g) Effects in court may be very sublime, but they 
only belong to great causes and great advocates. 

XVIII. 

The independence of the advocate is to be found in the sentiment of 
his dignity and the nobleness of his heart. This traditional independence, 
which moderation does not exclude, is both a right and a duty. In its 
most brilliant point of view, it binds him, as an incumbent duty, to de- 
fend his cause, as we have just now observed, without preoccupation as 
to the credit of his adversary, or the peril of the defence. It has r^ciQA-i 
*ever been the lot of advocates to have to contend against parties L -I 
elevated by their social position or by fortune, against popular factions ^ 
or political passions ; but their courage has never been found wanting ; 
the annals of the French bar furnish some striking examples. As a 
right, the independence of the advocate is shown in his dealings with his 
clients, and his intercourse with the judges : each of these delicate situa- 
tions has its difficulties, which we shall endeavour to eiplain ; but what 
we may say at once is, that he should on all occasions defend the honour 
and the prerogatives of his order. The order, which he should look 
upon as his Familyy cannot be compromised without his being compro- 
mised also. An advocate ceases to be independent when he has placed 
himself in a position which creates an obstacle to his free action, or to 
the accomplishment of his duties, of which we shall presently see some 
examples. Independence without moderation becomes licentiousness, at 
the bar as elsewhere. 

XIX. 

The honour of the order being based on the strict observance of the 

advocate, to a civil action by third parties, or even by the parties to the canse, 
when authorized by the tribunals. (Article of 23 of the law of the 17th of May, 
1819, and order of the Court of Rouen of the 7th of March, 1835. 2 Sirey, 1835, 
p. 211.) 

{p) An order of the Court of Cassation df the 11th of August, 1820, has decided 
that witnesses who have been caluminated or defamed in any writing distributed 
by an advocate, shall be allowed to bring an action for damages against him be- 
fore the correctional tribunal. 

{q) Resolution of the 16th of December, 1820. 
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foregoing fundamental rules, it has deduced therefrom an important 
consequence, which has hecome traditional and frequent in application, 
which is, that the conduct of the advocate should be constantly dignified 
whether at home, at court, or elsewhere, and therefore that every undig- 
nified act falls under the cognizance of the chamber of discipline. Pre- 
sent ideas would ill accord with certain forms and requirements which 
were the glory of the ancient bar ;(r) but still they do not tolerate pro- 
ceedings and habits which bring scandal in their train. If the private 
life of the advocate is an impenetrable 8anctuary,(<) discipline has a right 
to demand of him an account of his exterior actions, when they have 
r*1Q11 ^^^^^^^ *^ degree of public notoriety which compromises the 
I- J profession. In this sad occurrence, the man and the advocate 
cannot be separated ; the one must answer for the faults of the other.(<) 
Thus for instance : an advocate is not punishable because he has a greater 
or lesser number of creditors ; but he is so, if he dishonours his charao- 
ter ; if their proceedings bring about a disgraceful debate revealing an 
odious cause of debt; if he endeavours to resist their claims by chicanery 
and nullity of procedure, dishonest limitations, simulation of acts, &c. : 
so also a life of public disorder, of low, degrading morals, would form a 
case for erasure from the table, (u) 

XX. 

An advocate should especially respect his robes; whenever he wears 
them he is in the exercise of his ministry, which is looked upon almost 
as sacred. 

XXI. 

Certain other acts, of which we have already indicated some in speak- 
ing of incompatibilitieSy compromise the dignity and independence of 
the profession, though in a lesser degree. « An advocate should not," 
says Boucher d' Argis, p. 804, « mix himself up in any matter which is 

(r) We maj cite, as an instance of this kind, the replj which the president of 
the bar of Paris made to Mr. First President De Thou, who had offended the cele- 
brated DnmoaliD, while pleading before him : " Offenntti hominem dodiortm U et 
quam tu unquam erit" 

(f ) This is not in opposition with what we have said with regard to proba- 
tioners. See snpra, p. 166. 

(0 It was so decided by an order of the Court of Cassation of the 8th of March, 
1847, the motives of which decision are too remarkable not to be here produced. 
Thej are as follows : — ** Considering that, in law, it is impossible in this matter 
to distinguish the man from the advocate ; that the honour and the dignity of the 
advocate over which the council of discipline is called upon to watch, cannot exist 
without integrity in private life ; that the advocate who, in his character of father 
of a family, commits fraudulent acts, necessarily falls within the class of those 
who violate those duties which are inseparable from the profession ; that it is no^. 
possible for the advocate to be invested with the honourable and dignified cha- 
racter which the spirit of his profession imposes on him, if the private man be 
guilty of any actions which are reprehensible," &c 

(u) Resolutions of the 12th of November, 1829 ; of the 24th of May, 1831 ; and 
of the 25th of June, 1833. The publishing and selling of any pleading pronounced 
by him is another case of indignity on the part of an advocate. (Resolution of 
the 17th of July, 1828.) 
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foreign to the professioD. Nothing should be more pure than the prof es' 
$wn of the advocate, the least mixture spoils and injures it.**(v'j This 
rule, which it '*'i8 desirable should be maintained, is the safeguard r^ci go-i 
of the order. L -> 

ThuS; the wisdom of the council reproves most severely the accepting 
of any power whatever, whether written or verbal, unless it be given 
by a very near relative and accepted gratuitously. In this exception, 
there is nothing beyond a service rendered ; but if the service be paid, 
there is no excuse admissible, because, for a stipulated sum, the advocate 
aceepts a dependent position, and takes upon himself engagements which 
are repugnant to his character and to the essential principles of the pro- 
fession. It is on this account that the council will not allow the accept- 
ing of any power from clients to plead before the tribunals of com- 
merce.(io) 

To the power of attorney we may also assimilate such acts as the fol- 
lowing: where an advocate consents for a sum of money to lend his 
name to a bill, or any act or deed whatever ; the habitual purchasing of 
claims or debts, by which such rapid and often doubtful fortunes are 
made ; speculations in buying and selling real property ; ^he engaging 
himself to get execution on a judgment or order obtained on his pleading, 
or on any conventions interesting his client ; putting his signature to a 
requite or any other act of procedure (ihis, if renewed, would amount to 
a misdemeanor, as usurping the functions of an attorney ;) sending cards 
of address, circulars, or letters having a printed or engraved head ; or 
having a plate on the door of his residence. In a word, all kinds of 
solicitation on the part of another in consideration of a salary, or any 
remuneration whatever, is strictly forbidden. We need scarcely add, 
that all kinds of agency in proscribed by all the regulations. (x) 

xxn. 

According to the rule on the subject of indignity, it will be obvious 
that an advocate commits a great breach of duty, *when in order pKino-i 
to procure pecuniary resources, he signs or indorses a promissory L -I 
note, and more especially a bill of exchange, which are purely acts of 
commerce. If he does not become a trader by one or two act« of this 
kind, he exposes himself to protest, writs, and even to arrest, which 
damage his reputation. 

XXllL 

Such an action as in itself may not amount to an indignity, may how- 
ever be reputed a monstrous impropriety. It is true that impropriety 
presents several degrees, but the delicacy of the advocate will give him 
the measure of them. Thus, he should never accept the duties of as- 
signee^of a bankrupt, although he maybe a creditor ; or be too severe in 

(v) See also supra, p. 123, what Denizart says. "L'^tat d'avocat diaire son 
homme, tout entier." — Lojsel, Dial. p. 225. 
(w) See supra, p. 178. (z) Article 42 of the ordinance of 1822. 
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prosecuting bis uofortunate debtor; or support a decision before a tribu- 
nal, which he may have pronounced as arbitrator ; or plead in a personal 
affair (that is, in general) because he may be prejudiced or influenced in 
spite of him8elf.(y) 

XXIV. 

The duties of arbi^tor, far from being incompatible with the profes- 
sion, honour it, since they elevate the advocate to the position of a judge, 
and impose on him the same duties and obligations. If an advocate ac- 
cept this important position, he must divest himself of all bias and pre- 
judice, firom which he is not always exempt in the exercise of his pro- 
fession ; he must also mistrust that peculiarity of the mind which often 
leads to controversy ; he must penetrate himself with the idea that he is 
not changed with the defence of the person who has appointed him arbi- 
trator, nor hesitate to condemn him if the justice of the case require him 
so to do. If he has advised on the matter, he cannot accept the position 
of arbitrator.(z) 

r*ld41 ^^ ^^^ traditional with the ancient bar, that an advocate ^should 
I- -I never accept an arbitration in conjunction with any others than 
the members of the same profession, for which the order entertained two 
reasons. It thought that between between brother-advocates the inter- 
course would be more facile ; and, on the other hand, in order to fulfill 
BO arduous a duty, the responsibility of which weighs morally on all the 
arbitrators alike, that a greater guarantee would ordinarily be found in 
members of the bar than in other persons. If at present an advocate is 
permitted to arbitrate with persons who are strangers to the bar, he 
should either be acquainted with them personally, or take the necessary 
steps to assure himself of their capabilities and morality ; and long expe- 
rience has shown how essential is this recommendation. In this case 
the rank and seniority of the advocate is put aside ; the oldest arbitrator 
presides, and holds the meetings at his residence ; any dissent to this ar- 
rangement on the part of an advocate would only be considered as idle 
vanity. 

Cases have been known in which an advocate has refused to sign the 
award, because it was contrary to his own individual opinion. This re- 
fusal does not render the award null if it be signed by the majority, but 
it is looked upon as an indelicate proceeding on his part towards his co- 
arbitrators, inasmuch as the majority binds the minority. It is the con- 
stant habit with members of the bar not to include the arbitration fees 
in the costs allowed by the award, whether they have been offered before 
or otherwise. Indeed an arbitration will not liberate an advocate from 
the duties of the profession, and the amount might become a subject of 
discussion which is repugnant to the principles of the bar, as we shall 
presently see ;(a) each party ordinarily pays one half of these fees. It 

(y) See infra, rule Ixxxix. 

(i) It is the law itself which sajs bo. (Ordinance of 1408 ; of 1535, chap. 12, 
article 16; of December, 1540, article 17; of 1667, tit. Recasations, article 6, 
Jousse, p. 444.) 

(a) See infra, rule Iviii. 
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would be a moostrous breach of the delicacy of the profession, were ao 
advocate to decline to terminate an arbitration on account of the insuffi- 
ciency of, or refusal to pay, his fees. 

\ *xxv. i;*195] 

It is neither derogatory to the dignity or the independence of an ad- 
vocate to take charge of the duties of arbitrator-reporter, when they have 
been confided to him by the tribunals in any special matter; he ought, 
on the contrary, to accept them out of respect and deference to justice ; 
he may also, in such a case, take a fee, if it be tendered to him accord- 
ing to the usage of the bar, that is, voluntarily and without the iax of 
the judge.(6\ But we may observe, that if he has applied or consented 
to be placea on the list of persons whom the tribunals of commerce ap- 
point for that purpose, he then will have accepted an employment con- 
trary to the dignity of the profession, and quite incompatible there- 
with.(c) 

XXVI. 

Advocates may plead before arbitrators, whether members of the bar 
or otherwise, before judges of the peace, councils of prefecture, the cham- 
bers of discipline of the different ministerial officers, in fact in all places 
where questions are discussed which are worthy of their ministry .(c2) 
The council, however, has decided that it is not suitable for an advocate 
to present himself in his robes before judges of the peace,(e) because a 
certain class of persons, styled Agents d'Affiures, are allowed to practice 
in their tribunals ; the same decision would doubtless be applied to the 
other cases. Although the law(/) permits the advocate to assist his 
client on summons before a judge, the bar in Paris has never availed 
itself of the privilege, because it approximates to an act of procedure, 
which is the province of an attorney. 

*xxvn. [*196] 

The oath(^) which the advocate takes beforehe enters on probation, 
and which the council of the order renews for nim every year at the first 
solemn sittings of the court, is the consecration of all the duties of the 
profession ; it has ever been regarded by the advocate as an act of faith 
as well as of religion. It is not, therefore, sufficient that his conscience 
should prompt him to respect this sacred obligation; be must also be 
able firmly to resbt, should his client seek to induce him to infringe it. 
He ean make no compromise with his oath ; that is the absolute rule. 



(h) ResolatioDS of theJlOth of April, 1832, of the 28th of August, 1832, and of 
the lUh of June, 1833. See infht, rule MIL 

(c) Which is the jurisprudence of the counciL See supra, p. 144. 

(a) Also before the councils of discipline of the National Guard. 

\e) Resolution of the 1st of August, 1838. 

if) Article 105 of the 30th of March, 1808. 

\ff) Article 38 of the ordinance of 1822 : " I swear I will say nothing, as counsel 
or defender, which is contrarj to the laws, the regulations, good morals, the safety 
of the state and public peace ; and that I will ne7er swer7e from the respect which 
is due to the tribunals and public authorities." 
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xxvni. 

The oath has do loDger any political character or feature ; but it is 
not necessary to bind oneself bj oath to respect religion, public morals, 
and social order. Such principles, which are altogether independent of 
politics, unchangeable, and eternal, are binding on all men, and on the 
advocate in particular. Should thej be the object of an attack or be 
disregarded by an advocate, whether in court or in writings, so great a 
scandal would be repressed at the present day as it always has been, by 
the wisdom and firmness of the council. 



XXIX. 

If the inviolability of representative of the people frees the man from 
the regulations of the profession, as an advocate he should never forget 
them. 

XXX. 

In order to accustom themselves to the observance of the rules by 
good example, the probationers and the younger members of the table 
should follow the sittings of the court and of the tribunal, where they 
r*lQ71 ^^^^ ^^^ useful lessons in ^pleading, by studying the orator in 
^ -I great causes. If within the last few years, the desire of expe- 
diting business has almost effaced the grand and solemn forms of ancient 
pleading, they should nevertheless endeavour to learn, how to plead 
well. 

XXXI. 

Previously to 1830, it was with a certain degree of uneasiness that 
the council perceived that the members of the bar had taken to write in 
the public journals. The new council is more tolerant in this respect ; 
it will not, however, permit them to make a speculation of this doubtful 
proceeding. The law journals do not present the same peril, inasmuch 
as the most eminent of the judges, as well as of the bar, publish their 
ideas and their doctrines therein. 

XXXII. 

It is a dangerous thing for an advocate to assume to himself a pre- 
mature reputation, on account of eulogium passed upon him by the 
public journals ; he should never take the publication of his name for 
celebrity. He will do well to remember the truthful expression of an 
ancient president of council ;(A) "-4 solid reputation proceeds only from 
court*' He will, above all, avoid giving an account to the public journals 
of any cause in which he has been engaged, where the truth of the 
facts is distorted ; this would not only be an act of imprudence, but 
itaight amount to calumny or defamation. (r) 

(A) M. Delangle, in bis speech at the meeting of the bar after vacation, No- 
vember, 1835. 

(t) Resolutions of the coancil of the 3rd of Maj, 1831, and of the 30th of De- 
cember, 1839. 
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*CH AFTER 11. [*198] 

THE DUTIES OP THE ADVOCATE TOWARDS HIS CLIENT8.(a) 

xxxin. 

From the rules laid down in the preoediDg chapter, especially those 
of disinterestedness and independence, it results that it is unworthy of 
an advocate to solicit business, but that it should come to him in his 
study ; unless in the case of a defence which he may offer gratuitously 
to the poor. 

The commencement of the profession is no doubt difficult, but he must 
face it with courage and confidence } others whom he may see at the 
head of his profession have commenced like himself: <^ there is room far 
all at the bar "(b) If he has neither hope or resolution, he had better 
renounce his career, it is the only thing possible. It is also forbidden, 
and for the same reasons, that he should form a connection by any 
understanding with an attorney or an agent d^ Affatres,(c) 

xxxrv. 

The situation of an advocate who commences his career by criminal 
business (and rarely he has the alternative) presents, in particular, certain 
dangers^ but which may be avoided in the following way. Whether 
appointed ex officio^ or chosen by the client, he will shun certain repre- 
hensible acts which the council has often been obliged to punish ; he 
will scrupulously *avoid all connivance with gaolers or prison- r^inqn 
agents, who make a speculation of selling the defence of prisoners L J 
for money, or other more degrading remunerations. He has the right 
of free communication with the prisoner^ and of receiving from him all 
documents without the control of the authorities. (<2) He receives the 
prisoner in the parloir of the prison as he would any other client in his 
own study, with all the respect which is due to misfortune, but with the 
same independence. He is commanded by law to conform himself to 
the rules of the prison, and not to facilitate his client any exterior com- 
munication, such as letters or otherwise. An ill-founded zeal is never 
excused. 

XXXV. 

The ministry of the advocate is free. He may, without giving any 

(a) The French advocate, unlike the English barrister in this respect, always 
sees his clients personallj, withoat the intervention of an attornej, whether in 
civil or criminal matters ; nor has he any need to be instructed by an attorney in 
any case whatever. 

(6) Loysel, p. 247, Dial. ; and also Laroche-Flavin. The excellent advice which 
they give to young advocates is well worth reading. 

(e) Resolution of the 17th of March, 1840 ; Jousse, p. 461, who cites an order of 
parliament on the 1 7th of July, 1693. 

(d) Resolution of the 21st of June, 1837, and of the 20th of November, 1838, 
and many others, although this opinion has been controverted. 
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reasons, refuse an affair which is offered to him ; this is one of the ancient 
privileges; and admits of no other exception than the case of an ex officio 
defence. In order to excuse, himself from pleading ex officio before a 
Court of Assize, he must have his reasons approved of by the judges, the 
41st article of the ordinance of 1822 not allowing them to be appreciated 
bj the council. But in those cases where the advocate has been appointed 
ex officio by the president of the order, he may submit his excuse to the 
council. Nevertheless he is not obliged to lend his assistance in a 
criminal tribunal where the client obstinately objects, whether at the 
trial or on any previous communications with him. If the law grants 
the prisoner aright of council, it does not impose it on him. But under 
such circumstances, counsel is obliged to remain in court till the end of 
the trial, in deference to justice which has appointed him, out of respect 
to the engagement he has contracted towards it and society in genend, 
out of obedience to the maxim of criminal law, which protects the 
T*^001 P"^^°®^ notwithstanding his perver8ene6s,(e) and,kstly, 'because 
L J the latter may, at the very last moment, claim the assistance of 
his counsel.(/) 

Recently, on the occasion of the state trial of the High Court oi 
Bourges, the council of the order decided that the advocates who were 
appointed ex officio should write to the prisoners before the day of trial, 
to give them the option of refusing or accepting their mini8try.(^) The 
senior as well as the junior members of the bar are appointed to ex officio 
defences. 

XXXVI. 

In consultation, an advocate should give his opinion, whether fiivourft- 
ble or unfavourable, according to his own impression, and without 
regard to the secret desire of the person requiring it It is;rendering an 
immense service to a eonsulting party to dissuade him from persisting in 
a bad cause of action. Giving an opinion aewNrding to the statement of 
the oUent, positis ponendis^ is not fulfilling his duty. Counsel should 
only rely on this statement in so fur as he is enabled himself to verify 
the documents and the facts of the case ; where such is impossible, he 
should expressly state it, so that his opinion may lead no one into error. 
Some of the ancient bar carried their scruples still further ; in their timid 
consciences, they thpught they could only advise on points of law or the 
interpretation of deeds, facts being considered by them of an uncertain 
nature, because they were not controverted. This is certainly the safest 
course for council, because the opinion is then based upon a positive 
element; but it is not often that a difficulty presents itself without 
some matter of fact bearing on the point or the document, whatever it 
may be. 

Whenever an opinion has to be signed by one or more counsel, no 
matter their number or their reputation, each individual counsel must 
examine the question and documents for himself. Joining their names 

e) Nemo auditur pervre^ volens. See infra, rule Itv. 
/) Resolntion of the 18th of February, 1850. 
\g) Resolution of the 13th of February, 1849. 
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with that of others without previous examination is committing an act of 
complacency, *If the opinion be joint, the consultation should i-^cqoii 
take place in common, the interest of the consulting party and ^ J 
the honor of counsel alike require it; the discussion is sure to lead to 
a more elaborate and enlightened opinion. The junior counsel draws 
up the opinion; tcrihai junior. When the consultation has not been 
coUecUyey each person should at least give his reasons for adhesion. In 
those consultations where an advocate has almost an official duty to per- 
foite, it is easily understood that he should take the greatest possible 
care, because he is then called upon by the law to enlighten justice. In 
a word, it is both the duty and the interest of the bar to prove by its 
zeal and the maturity of its deliberations that it is still worthy of retain- 
ing the most noble of its attributes, and to constitute itself, according to 
the expression of Laroche-Flavin, the firzt judge of all judicial contes-. 
tations.(A) 

xxxvn. 

The drawing up and publication of any note or memorandum by an 
advocate is subject to certain other particular rules* In order to keep 
up the forms of judicial discussion, he must not speak in his own name. 
He may not sign or cause to be printed any such note or memorandum 
before action. Although as a general rule, he is not responsible for 
such as are not signed by him, the council of the order will endeavour 
to find out if he really be the author of them, if they violate any of their 
rules. If an advocate distributes them personally, he thereby appropri- 
ates ihem to himself. 

xxxvin. 

In civil matters, if a cause appears to be bad or unjust, an advocate 
will decline it without hesitation, even though he would have advised 
thereon, or Accepted it under error ; for he would be sure to support it 
badly, and be compromising his oath. Above all, he should be eautioos in 
this respect on commencing his career I If he has been appointed «b 
officio, he will confine himself to the simple statement of his case with 
*all necessary care, but also without seeking to elevate or depre- rKeono-i 
ciate it in the eyes of the court; nothing beyond this will be L J 
expected of him. In a case where the point is doubtful, an advocate is 
free to accept; opinions are so conflicting, that the case may be gained 
at last ; but where his doubt arises as to the morality of the case, he 
should always refuse, otherwise his own may be suspected. 

XXXIX. 

In criminal matters, the principle is different. He does not betray 
his oath by consenting to defend a client, although the culpability 
be quite clear to him. In fact, common humanity requires that every 
accused party should be defended, and the attenuation of punishment is 

(A) Book iii. chap. 4 : Exerctnt re^numjudiciak. 
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a legitimate objeot. The duty of the advocate is to lay open and expose 
all the possible doabt of the ease, or to seek the indulgence of the court 
in favour of his client, with all the respect which is due to the facts 
and the witnesses. This rule, however, is scarcely applicable to the bar 
of Paris, where the large number of advocates gives them the greater 
opportunity of refusing any cause which may be repugnant to them. 

XL. 

In all civil or criminal matters where a party is permitted to plead his 
own cause, an advocate can without compromising the dignity of his 
profession, accept a part of the defence only, as for instance, the point 
of law or the reply. 

• 

XLI. 

In a case where both parties are his clients, an advocate will do well 
to abstain altogether, as he cannot act for the one without offending the 
other. If he has pleaded or advised for a party, it is evident he can 
neither plead or advise for the other side in the same cause,(t) or even 
in a cause in any way connected therewith, although his client may have 
r^ooo-i *^^^ ^^^ without the payment of his fees. His client has 
I- -i revealed to him the secret of his case, or at least might pretend 
so, and this doubt would damage the reputation of council. An advo- 
cate is bound towards the first party who may have consulted him. 

XLH. 

Whenever there is a means of conciliation possible, the advocate 
should avail himself of it. This honourable proceeding has its chances; 
it may happen that if the attempt do not succeed, a captious- client, 
attributing his endeavours to a doubt as to the sucpess of the cause, may 
withdraw his confidence from him ; but he must not be deterred by the 
fear of any such injustice, which is exceedingly rare, but above all, 
obey the dictates of his conscience. He should effect the arrangement 
by honest means, and never force it by threats of defamation against his 
adversary. (A;) 

XLni. 

The ancients recommended patience as a necessary quality in an advo. 
cate. And, indeed, why should not a person who sees his fortune or 
his honour in peril, have a right to be heard in detail, so that nothing 
may be forgotten in the instructions f ^^ There is not 90 much incanvenu 
ence in listening to superfluout matter, as to he ignorant of such things 
as are necessary,** {t) In criminal matters it is a rigorous duty. 

XLIV. 

A suitor who is suffering from the delays of justice may require zeal 



s 



t) This was considered a prevarication by the Roman law. 

Resolution of the 6th of April, 1820. {I) Quintilian, book xii. chap. 8. 
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and diligence on the part of his counoil, though with suitableness, and 
measure; but countenancing unreasonable impatience, counselling harsh 
proceedings, disregarding the rules of professional etiquette, harassing 
the judges in court with stubborn observations, are all of them means, 
unworthy of the profession. 

*XLV. [*204] 

Let not the advocate receive too implicity, and without proper verifica- 
tion, the facts and notes which are transmitted him ; personal interest 
or passion, which blind men, may modify their exactitude. If the facts 
of the case appear obscure, he should not oppose the appearance of the 
two adverse parties in court ; it is often the best means of clearing up 
the matter. 

XLVI. 

He should never flatter his client with the hope of gaining his cause ; 
for in case of a contrary solution, he is exposed to well-deserved re- 
proach. It may be remarked that the greatest and most experienced 
members of the bar are always exceedingly reserved in this particular. 

XLvn. 

It is at least imprudent on the part of any advocate, to support a 
course of argument which he has combated in another cause ; he runs 
the risk of being accused of contradiction, if not of unsound judg- 
ment. 

XLVin. 

It is not suitable for an advocate to go to his clients, whatever be 
their social position, unless they are personal friends, or their age or 
health prevents their coming to him ; it is in his own study that he 
should confer with them, or their representatives.(m) 

XLIX. 

An advocate compromises both his character and his independence by 
making any advance of moneys for the carrying on a cause, by receiving 
from his client any deposit of money, or by becoming security for him ; 
he gives reason to believe that the service has been rendered to obtain 
business. If *the client be poor, the advance may become an r«oogi 
act of charity ; but the disinterestedness of the advocate must ^ -^ 
not only appear, but in reality be, absolute } he must commit himself to 
the good faith of his obligee without mistrust, without the retinue of 
receipts, accounts or other precautions which render the intention of the 
benefEictor suspicious, and are repugnant to the delicacy of the profes- 
Bion.(n) 

Im) ResolationB of the 18th of November, 1820, and of the 10th of July, 1823. 
• (n) Resolation of the 3rd of May, 1842. 

June, 1856 11 
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GalliDg on Buoh persons as notaries, attorneys, or other business-agents, 
or at public or private establishments or offices, would amount to the 
accepting a sort of mandate or proxy from the party.(o) The only case 
which can be excepted is, where the advocate thinks it necessary that he 
should inspect, at the office of a notary, the minutes of an act, the mate- 
rial state of which forms the subject in dispute, or where a copy would 
eost his client too much money or too much time. He may also assist 
his client at a notury's office and sign a deed, as for instance, in the case 
of a transaction which is important to the questions and interests at 
stake, provided this does not degenerate into a habit. But the toler* 
ance of the rule does not go any further,(p) because it is an immemorial 
usage, that all business-meetings with notaries and attorneys must take 
place at the residence of the advocate. This ancient usage has never 
been disputed, and the young as well as the old members of the bar 
should keep it up for the interest of their order ; it is founded upon the 
titter impossibility of an advocate displacing himself, his occupations at 
court leaving him scarcely time sufficient to see his clients and prepare 
his causes. 

LI. 

It sometimes happens that young advocates receive money from their 
r^^OBI ^^^^^^ ^ P^J ^^ ^^^ ^^ ^® attorney, agrii^ or '*'U8her ; they 
I- J afterwards furnish their clients with a note of dbbursements and 
fees, which in fact amounts to a bill of costs. If they do this from a 
mistaken zeal, they commit an act which shows the most complete igno- 
rance of the profession ; if they do so from calculation, it is a kind of a 
bargain which is contrary to the independence and the delicacy of an 
advocate.(^) When, however, the client is a prisoner, usage authoriies 
the advocate to render him the service of causing a civil party or wit- 
nesses to be summoned. 

MI. 

In civil matters, the advocate, not being the dominiu litUf is not com- 
petent to take any conclusions in the name of the suitor, or to ask the 
court to take note of those of the adversary ; thb right belongs to the 
attorney alone, because he is responsible for the procedure. But the 
advocate is sovereign judge of the means of defence to be employed, and 
of the order in which they shall be given in his pleading or in his notes ; 
the interest of the client and the independence of his ministry alike com- 
mand it of him. 

In criminal matters, on the contrary, where the office of an attorney 
is not indispensable, the advocate is master both of the direction of the 
case and the means of defence ; he decides whether his client shall bring 



(o) See supra, role xxi. 

Resolution of the 20th of December, 1827. 
Resolution of the 2l8t of Jane, 1837. 
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a dvil action, or simplj oonfine himself to his complaint. He advises as 
to the necessary witnesses ; appreciates the importance of all docoments 
as well as the time for prodnoing them ; he takes exceptions, and in this 
case has the right of presenting conclusions in writing. It is his duty 
in all cases, before staying the proceedings or the defence, first to inform 
Us client or the attorney, and afterwards to withdraw himself, if his 
advice be not acted upon.(r) 

un. 

If he be ill or otherwise prevented firom proceeding with a case, he 
may get his place supplied by a brother advocate, *provided his r^M-t 
dient does not olg6ct;(f) but he must offer restitution of such I- J 
fees as he may hvre received, as in that case he will not have perfonned 
his duty. 

UT. 

It would be an unpardonable act of disloyalty or negligence on the 
part of an advocate to forsake a party the day before the hearing of his 
case, without having j^ven him an opportunity of obtaining the assistance of 
another advocate. In crindnal matters, eqMoially if ti^e trial has com- 
menced, the advocate would meireover be exposing himself to an enor^ 
mous amount of responsibility. It would be in vain for him to urge, in 
order to justify his conduct, that a fanatic prisoner had authorised him 
to desert his cause at the hearing. The principles of which we have 
ahready 8poken,(^) those of humanity which are at the bottom of every 
conscience, indignantly repel such an excuse; besides the retreat of the 
advocate is a sort of protest against justice. Party spirit alone is capable 
of offering such an example, and this does not belong to the proies- 
sion.(tf) 

LV. 

The ainbtry of Uie advocate being independent, a stranger to t^ con- 
tract of the power of attorney or mandate, and still more so to the con- 
traot of hire, it follows from this double principle that he is no more re- 
sponsible for his opinion than the judge for his sentence ; that he is nei- 
^et liable to disavowal(i;) or exposed to an action for damages; when- 
ever either of them is mistaken, presumption is always in favour of their 
good fidth. The client can only question the conduct of his counsel 
before the council of the order. 

SResolatioii of the Ootincil of the 2Bd of April, 1829. 
The Goancil of the Order will accept an ezcase of illnesB, even firom an ad- 
vocate who has been appointed ex offMo^ without his being obliged to produce a 
Biedieal certificate; for it belicTee an advocate on his bare word. (Resolutions 
of the 2l8t of December, 1820, and of the 28th of June, 1839.) 



it) See supra, rule zzzr^ 
u) 



u) Resolutions of the Council of Paris of tiie 18th of December, 1849, of tiie 
Council of Ljons of the 9th of September, 1861, and of the Council of Bourget of 
the 18th of October following. 
(9) As in case of a former opinion. 
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[•208] LVI. 

For the same reason, and because the probity of the adyocate is an 
established fact, he never gives any acknowledgment for any papers which 
may be left with him,(i0) and returns them to the person from whom he 
received them, whether client, attorney, clerk, or other person,(x) with- 
out taking any discharge. When he states that he has returned them 
he is believed on his simple declaration, and has no need to invoke pre- 
scription or to take any oath,(^) notwithstanding any letter or letters in 
which he may mention such papers. A claim becomes specially inad- 
missible, if a space of time has elapsed since the termination of the mat- 
ter, sufficient to efface from his memory the fact of the restitution of the 
papers. («) In a word, he is not responsible for papers, unless it can be 
shown that he has lost them through carelessness or imprudence, and that 
they were of real value to the client.(a) The following rules will show 
that it is not in a calculating spirit that he claims exemption from the 
common law, but that his ministry is not possible without that condi- 
tion. 

LVII. 

When a matter is terminated, or even before, if it pleases a client to 
withdraw his confidence, an advocate should never retain the papers under 
any pretext whatever, even should the client carry his injustice to the 
extent of refusing him his well-earned fees ; this would be constraining 
the client in an indirect manner to pay them, and the rule on fees, which 
we are about to explain, does not allow it 

£*209] •Lvni. 

In the presence of ingratitude, which unfortunately is too frequent, 
and ever ready to take every advantage, it is difficult to perform any ab- 
solute prohibition ; and there is no doubt that, in law, an action for the 
recovery of fees would be maintainable by an advocate ; certain bars, in- 
deed, authoriEC, or at least tolerate it ;(b) but in Paris, the rule of the 
ancient bar, founded on the disinterestedness which was its characteristic, 
and according to which any judicial demand of payment of fees was 
strictly forbidden under pain of erasure from the table, has been reli- 
giously preserved. This honours the advocate in the highest degree ; it 
makes his profession unlike any other, and assimilates it to a kind of 
magi8tracy.(c) Hence this principle, arising from tradition, that the 

(w) Resolnticns of the 8th of March, 1827, 25ih of February, 1830, and others. 

(z) Jaris. Const. It is costomarj to hand oyer the papers to the attorney, as 
they form his secaritj for costs. 

(y) Resolution of the 8th of December, and others. 

(a) The papers are mostly given ap in court after the cause is heard ; sometimes 
they are left with the court when any deliberation is necessary, and are after- 
wards withdrawn by the attorney. 

(a) Otherwise the claim is rejected by the council. 

{b) This was an express disposition of the Roman law, and there exist many 
similar orders of the Courts of Appeal. 

(c) See infra, rule Ixxxir. 
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payment of fees must be yolontarj on the part of the client^ and, as it 
is said, without th^ tax or intervention of the jadge.(c2) 

ux. 

An advocate, therefore, who would strictlj conform to the rule, will 
carry his scruples so far, that he will altogether abstain from claiming 
his fees from his client, especially before he has pleaded. Galling on a 
client to ask for fees(e) would be the height of impropriety ; besides, any 
attempt on the part oi an advocate to obtain them, whether by letter or 
in any other manner, is rather prejudicial than otherwise ; the client 
knows that he is the debtor, and that he will not be sued ; he might 
have a remorse of conscience, but such a proceeding, is sure to pre- 
vent it 

LX. 

An advocate who should refuse to plead before he has ^received rsieoi ni 
his fees would be doing much worse than demanding them ; he I- -> 
would be compromising the cause by deserting it. 

LXI. 

An advocate who, in consequence of a letter of convocation in bank- 
ruptcy, should present himself to prove a debt for any fees which the 
bankrupt might owe him, would be considered as making not simply a 
direct claim, but almost a judicial one, because in this instance the bank- 
ruptcy is assimilated to an action i and admitting that the assignee does 
not contest the claim, the bankrupt or his creditors might do so.(/) 

Lxn. 

But if an advocate be invited to plead out of his jurisdiction (although 
there may be some serious objections) he might perhaps be permitted to 
signify his desire that his remuneration should be paid, or at least agreed 
on, beforehand. By leaving home, he neglects or loses other business, 
and exposes himself to fatigue and expense ; and the most scrupulous 
delicacy would not require of him any unjust 8acrifice.(^) This being 
conceded, he would not be allowed to have recourse to a judicial actioui 
or any indirect means of constraint which might resemble it 

Lxm. 

From the principle that payment of fees should proceed from the 
spontaneous offer of the client, it follows that an advocate should give 
no receipt or acknowledgement for them. Besides such a document is 

(d) The French word honoraire, which signifies fee, indicates pretty clearly that 
it iB not demandable in its nature. 

U) BesolnUon of the 7th of May, 1839. 

(/) Although such letters are sometimes sent, it is nsual not to notice them. 
See rule Ixlii., as to receipts. 

(^) Besolation of Grenoble of the 2nd of May, 1838, 2 Sirey, 1839, p. 152. 
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useless, as it is usual fbr the court to allow tbe agent the reimborsemeDt 
of such fees as be may have paid without a receipt. Nevertheless; if 
the advocate receives them through the attorney or other legal ageuti he 
may acknowledge the receipt of the money by letter. Advocates have 
r*^111 ^^^ known to give such letters without having ^received any- 
L J thingi in order that the attorney or agent may charge such fees 
as advanced by them ; but this is a bad expedient, because it is contrary 
to truth and subject to discussion.(A) 

Lxnr. 

Is an advocate obliged to reAind such fees as may have been given to 
him voluntarily? It would seem not, if the client withdravrs his confi- 
dence without a motive, or if he settles the matter without giving it the 
development of which it seemed susceptible. The appreciation of the 
circumstances belongs to the conscience of the advocate alone, who 
/ doubtless would not retain a larger amount of fees than is proportionate 

to the service he has rendered. However, it has happened under certain 
extraordinary circumstances, that the council has ordered a partial resti- 
tution of fees.(t) 

LXV. 

In all ez officio causes, it is expressly forbidden to accept any fee, even 
if offered, and the prohibition is absolute; it is so laid down in express 
terms by a resolution of the council of the order with regard to defences 
before the Oourts of Assize and the correctional tribunals.(A;) It is the 
same in civil causes, and for the same reasons. 

LXVT. 

Taking bills or any other acknowledgment as a security for the pay- 
ment of fees, resembles a constraint; asking fbr them, or negotiating 
them, is a real constraint.(/) 

[*212] *LXvn. 

Any convention, by which an advocate may stipulate that he shall re- 
ceive from his client, by way of fees, any part of the object in litigation 
or its value, is rigorously forbidden ; it is a shameful compact, punished 
at all times, and by all lavrs, and called pactum quptd litis. 

(h) Bven this letter, howeTeri is quite useless, according to a decision of the 
third chamber of the Court of Appeal of Paris, which has mled (16th August, 
I860,) that an attorney maj constitate himself as debtor for the fees of an adro- 
cate, and as such, claim them from his client. (Journal Le Droit of the 1 7th of 
Angnst, 1850.) 

(«) Resolntions of the 21st of Jane, 1837, of the 13th of June, 1838, and of the 
iSth of March, 1838. This differs from the case in mle liii. 

(k) Resolation of the 11th of December, 1816. In the affair of the High Gonrt 
of Bonrges, the council refused to allow the advocates of Paris who had been 
appointed ex officio any indemnity for traveling expenses. (Resolation of the 27th 
of February, 1849.) 

(I) Besolutions of the and of August, 1839, of the 22nd of Korember, 1815, Itc. 
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Another ooiiyeati(m whioh oloselj resembles the quatd UtUy is that by 
which an adyooate should stipulate with his client a participation in any 
valuables foreign to the suit, or should enter into any compact with him, 
such as the purchase of any real or personal property, or the borrowing 
any sum or sums of money. In any of these cases, how can it be 
doubted that the consent of the client is obtained only as a eondition of 
the defenoe I(m) 

Stipulating a greater or loss amount of fees according to the loss or 
gun of a cause, receiving any moneys arbing therefrom in order the 
more surely to cover the fees, are also acts of the same kind, and quite 
contrary to delicacy. In a word, all treaties relative to the payment of 
fees, are strictly forbidden under any form whatever.(n) 

Lxvm. 

The acquisition of litigious rights is forbidden the advocate by Article 
1597, of the Oivil Code, under pain of nullity of the contract. It is, 
moreover, in a disciplinary point of view, a case for erasure from the 
table.(i>) 

LXIX. 

But there is no text of law which prevents him from receiviug an act 
of liberality from his clients, such as a donation or a legacy* Differently 
from the cases above alluded to, here the law only sees a voluntary act 
on their part ; it confides, *wxA. with reason, in the probity and r^coiQi 
disinterestedness of the advocate. I- -I 

LXX. 

Everything that is confided by a client to his counsel is confidential, 
and should be covered with the most impenetrable secrecy. Before th^ 
penal law made it a matter of duty, it was already a matter of religion 
with the advooate.(|>) 

Thus, he cannot be called upon in a court of justice to give evideuce 
as to facts, at a knowledge of which he has arrived in the exercise of his 
profession ;(^) and when the oath, which imposes on him the obligation 
of telling the whole truth, shall be tendered to him, he shall take it, 
openly making this reserve \ his conscience alone is the judge whether 
the fact is or is not confidential ; consulting an authority or any third 
person whatever on the point would be on the part of the advocate reveal- 
ing the fact indirectly and violating the obligation of secrecy. It is 
doubted, even if the client consent, whether an advocate is bound to 
divulge a confidential &ct, because he is the master of his own conscience 

(m) Resolations of the 20th of March, 1833, of the 2lst of May, 1833, and 
ethers. 

if%\ Resolotions of the 24th of Noyember, 1840, and of the 8th of Jalj, 1812. 
o) Merlin, Repertoire, vol. Ayocat, Art. 64, of the Ordinance of Orleans ; Art 
94, of the Ordinance of 1629; Jonsse, p. 475. 
(p) Art. 378 of the penal code is strictly applied to the adroeate. 
{q) Court of Cassation, 11th of May, 1844. 1 Sirey, 1844, p. 527. 
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and dignity, upon which the law places no restriotian; bat as to facts 
which are not repated confidential, his quality will not exempt him from 
giving these in eyidence, although they may operate to the prejudice of 
his client ; with this distinction, the judges have always respected the 
privilege of the advocate. 

What we have just laid down applies only to cases in which the rela- 
tion of client and advocate has been perfectly regular; for if it could be 
shown that an advocate had knowingly counselled an unlawful act, or 
had taken any part in its execution, as for instance, in the case of a 
counter-letter relating to the sale of a public office, or an unlawful trus- 
teeship, he could not invoke the rule, but would be obliged to make his 
deposition as to the fact The law does not command him secrecy, to 
give him the privilege of favouring or of concealing fraud. 

[♦214] *LXXi. 

On the same ground of secrecy, an advocate, in whose hands a creditor 
of his client may have lodged a detainer in respect of any securities 
which are necessary to the maintaining or defending any action, is not 
obliged to reveal the existence or the nature of these securities by affir- 
mative declaration ; neither does the detainer operate as any impediment 
to his handing them back to his client Of course the deposit of the 
securities must be bon& fide and free from all fraud, as well as absolutely 
necessary to the action.(r) 

LXXU. 

Formerly the study of the advocate was looked upon as a kind of 
sanctuary, into which no public officer called Usher could enter to serve 
the client with any judicial process while in <)onference there. By the 
present law, such an act would constitute a violation of the right of 
domicile ; but independently of that circumstance, it may safely be sidd the 
old usage is continued by the regulations.(«) The study of the advocate 
participates in the secrecy which belongs to the advocate himself; all the 
elements of the conference, whether verbal, papers, or persons, are in- 
violable. 



[•215] •CHAPTER III. 

THE DX7TIE8 OF THE ADYOOATE TOWABDB HIS BBETHBEN.(a) 

Lxzni. 

We now enter the sanctuary of the family. 

The first duty which tradition prescribes for young advocates in their 

(t) See supra, rule Iri., and infra, mle zcvi. 
(«) See art. 45 of the ordinance of 1822, appendix. 

(a) In French eof^r^et, which is a word difficult, if not impoesible, to translate 
precisely. 
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iDteroourse with their brethren, is to conduct themselyes with deference 
and respect towards their seniors, who on the other hand should give 
them connsely encouragement; and support. The obligation of the 
seniors assumes a still more serious character with regard to the presi- 
dent and the members of the council. This unanimous interchange of 
deference and regard, of brotherly sentiments and good examples, has 
ever formed the honour and the charm of the profession. 

The president is not only the head of the family, jprmtM into' pares, 
but he is also the model. It is to him, first of all, that young prac- 
titioners should address themselyes on such professional difficulties as 
may be embarrassing to their inexperience. Surrounded by the respect 
of his brethren, in court as well as out of it, he enjoys the privilege of 
making his business-appointments at his own residence, even with those 
who have precedency on the table. ^^ He is a centre of union for them 
aU.''{b) The advocates do not recognize those, who are neither proba- 
tioners or inscribed on the table.(c) 

♦Lxxnr. 1*216] 

Seniority (which has no other privilege) requires that all meetings for 
business should be held at the residence of the senior member of the 
table, whether consultation, conference, or arbitration. There is no 
other exception than that in favour of the president of the order. The 
ex-presidents &11 within the rule again. 



LXXV. 

The client being free in the exercise of his confidence as the advocate 
is in that of his ministry, the latter may accept a case in which another 
advocate has been previously engaged ; but it is usual to mention the 
circumstance to the former counsel first, and afterwards to the client, in 
order to be perfectly sure that no farther understanding is possible be- 
tween them. Should the client refuse the payment of fees to his former 
counsel without a legitimate motive, the other should insist upon the 
debt being satisfied, or repudiate the matter altogether, else he would be 
encouraging an act of injustice which is too frequent in such cases, with- 
out wishing to do so. If the rule forbids him to make any claim for 
himself, it does not forbid his speaking for another. 

LXXVI. 

Whether at court or in his written pleadings, an advocate should never 
make abuse of his wit to turn a brother-advocate into derision, still less 
to persecute him with reproach or contempt. In proportion as wit and 
hoM-mots are amusing in pleading, so are such acts as impassion the de- 
bate, cruel and unpardonable. 

(b) New Denizart, toI. Ayocat, { 3, No. 3. (e) See supra, p. 132. 



Digitized by 



Google 



170 JONBS ON THB FRBNOH BAB. 

utxyn. 

It is an established rale that ooonoU may 90t make use of anj decu* 
ment before the coort, which has not beea oommanioated to the ooansel 
on the opposite sidoi onless he reoeivea it during the trials or unless he 
r*2171 ''^"^ ^^ ^ postponement '^'of the oaose will give the latter 
L J the time to examine it^ and to reply. In a tribunal of first inr 
stanoe a postponement is usually granted^ but it is otherwise in a Court 
of Appeal, wherefore the oommunioation should always be given before 
the bearing. It will not suffice that the party against whom the doou« 
ment is produoed pleads afteri if be be respondent^ or that be has a right to 
reply if he be appcllant| but he must ha\re all the time whieh is necessary 
to examine it and to prepare his reply, that is to say, a postponement of 
the trial (Generally speaking, in first instance as well as appeal, counsel 
exchange briefs several days bef(Hre the cause comes on, without reserve, 
and in entire good faith. If, however, before a tribunal where a post* 
ponement is pretty sure, the defendont does not precisely know how he 
shall ground his defence, in respect to a demand which is not precisely 
determined, and if he fears he may compromise his defence by a prema- 
ture communication, in such a case, which is extremely rare, he has a 
right to wait until the plaintiff has explained himself, and to communi* 
oate nothing until then ; the interest of the parties is paramount, and 
the communication can take place afterwards if the defendant thinks fit 
to produce any documents.(d) 

In no case is counsel obliged to produce any document which is pre- 
judicial to the interest of his client, unless he has been imprudent enough 
to invoke it : this is an elementary principle of law. If, in order to 
resist an unjust claim, an advocate should produce at the trial (especially 
on appeal) a receipt which has not been communicated, he would be 
guilty of an unworthy proceeding towards his brother-advocate, for he 
might thereby compromise him personally. In criminal proceedingS| 
however, the advocate of the accused is not bound to communicate any- 
thing before the trial. The civil party cannot oblige him to furnish any 
documents in order to support any civil proceedings. 

[•218] •Lxxvn. 

The communication takes place between counsel, whether inscribed on 
the table or probationers, without any acknowledgment in writing, with 
entire and unlimited confidence and good faith ;{e) this is another prin- 
ciple from time immemorial, and of which there has never been an abuse, 
either before the time of the celebrated Loysel who first mentions it,(/) 

(d) Whenever any attempt has been made towards a settlemeiit, whether before 
or after the commanicatioxi of the docaments, the proposals must remain confi* 
deotial between the adrocates, and most not be adrerted to by them in pleading 
afterwards. 

(e) Hence the importance of the inquiries necessary before admission to pro- 
bation, as also that the candidate should be in his own furnished residence. It 
is the only means by which papers can be left in his hands with any degree of 
safety. 

(/) And says, "«afM qu*il wUj'amait advenufauU." 
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or sinoe. So, should the client object to the commaDioatioQ, the adyo- 
cate would, in the interest and for the honour of the order, refuse to act 
for him. But it is not usual for an advocate thus to communicate his 
papers to any other person ; the attorneys make their necessary commu- 
nications between one another in the legal manner, before they send the 
briefs to counsel. It may be remarked that it is imprudent either to 
give or to take communication of documents which are not entire, or 
original, without preyiously calling attention to the fact ; otherwise errors 
or equivocal discussions may ensue as to the facts of the case, which 
would be alike prejudicial to both counsel. Whenever an advocate has 
received communication of a document, he must abstain from underlining 
it^ or make any note or observations thereon. 

LXZIX. 

Whenever an advocate draws up a note for the judges, or consents to 
bis name being placed to one, he is bound to send the first copy to the 
other side. This rule (which is not always strictly observed) admits of 
no exception, and the judges are the first to punish any neglect, by re* 
losing to notioe the note which has not been oommunieated ; it is quite 
mnneoessary to indieate the motive. 

*LXXX. pi9*] 

Counsel must not interrupt each other while pleading. InterruptioUi 
which is highly improper, not only troubles the party who is speaking, 
but is derogatory to the dignity of the court. It is only permitted when 
it b necessary to protest against any material error of fact, or to re-es- 
tablish the argument upon its proper footing and prevent any false 
impression which might remain on the mind of the judge, where there is 
no reply. 

LXXXI. 

The soliciting a postponement without the knowledge and consent of 
the counsel on the other side, or getting judgment against him in hia 
absence, would be an act of bad faith. (^^ The tribunal, which is oUiged 
to make use of its time, has the right or insisting that an advocate shall 
proceed with his case in the absence of the opposite party, and of deli- 
berating thereon ; but certain advocates of standing have been known 
to carry the respect for the rule to the extent of refusing to plead, by 
throwing up their brief in order to equalize the condition of the delibera- 
tion. 

If two advocates have any reason for contestation on a question of eti- 
quette or discipline between them, their natural arbitrator is the presi- 
dent; they do not have recourse to the intervention of the council, except 
in very serious cases, which happily are very uncommon. 

(y) Besolution of the 30th of Kovember, 1814. 
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Lxxxm. 

The following adyice is laid down for young advocates respecting the 
elections of their order. 

Nobodj pretends at the present day to contest the aniyersal snffiragOi 
r«2201 ^^^^^ ^^ granted to the order twenty-five years *ago ;{h) and if 
L J it be no longer possible to require any determined age or standing 
either on the part of the elector or the elect, it is at least desirable to 
avoid the inconveniences which the experience of recent facts has brought 
to light.(t) In order that the choicCi which is so important to the 
honour and the good administration of the order, may always be the ex- 
pression of the true opinion of the bar, young advocates should vote 
with discernment and independence. To that end, let them abstain 
from all preparatory meetings, which belong only to political electionsi 
the election of the bar being a family affair; let them consult their 
seniors upon the choice they should make, because they themselves do 
not know those of their brethren who, among the great number inscribed, 
are actively engaged in the profession. They will reject all solicitations 
which an indiscreet friendship or a personal desire may address to them 
in favour of a premature candidature. Every advocate of some yearns 
standing is a candidate bom for the council ; but it is not he who should 
bring himself forward, it is his merit, his character, hb position at court 
Not writing twenty names (the total number to be elected) on the voting 
list, would be considered as a personal calculation or a party combina- 
tion, both equally contrary to the ordinance and the dignity of the pro- 
fession, for it is impossible to admit that twenty honourable names are 
not to be found among the members of the order. 

As to the elections for the secretaries of conference and the speeches, 
it is a matter of great regret, that many probationary candidates, if not 
all, do not hesitate openly to solicit votes ; such a proceeding is quite 
repugnant to the delicacy of the advocate. It has become a matter of 
usage, that the candidature belongs to those probabationers only, who are 
in their third year; if they have followed the conferences and the court 
r*2211 ^^^ assiduity, if they have spoken there with distinction, ^they 
L J are necessarily known to the president, the senior and junior 
members of the profession, and those are the votes they are certain of 
obtaining without any solicitation whatever. But if they be not known 
by any such qualities, what right have they to present themselves at all 7 
The same remarks will apply to the young advocates who are inscribed, 
and who compete with the probationers for the secretaryships. 

(h) See the ordinance of the 27th of August, 1830, in the appendix, 
(t) The council of the order has been very much concerned on this subject at 
the close of several elections. 
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•CHAPTER IV. [*222] 

THE DUTIES OF THE ADVOCATE TOWARDS THE JUDGES. 

iixxxrv. 

The adyooates oomiog next after the magistracy in the jadioial order^ 
owe it deference and respect ; tbej owe deference and respect to each of 
its members^ and in all jurisdictions. This obligation is the more bind- 
ing on the advocates^ as they are called npon by law to be the medium 
of the parties before justice. The ancient bar and the new council have 
constantly maintained and observed this necessary rule ;(a) so also, they 
have always considered that in respecting the magistracy, they themseWes 
haye a right to expect from it that regard which is due to their character 
and independence. If they do not give the judgments of the courtS| 
they prepare them by their arguments and their pleadings.(&) << In/act^ 
ih^ ihetMelvei exercise a sort of magistral "{c) 

It is scarcely necessary to observe, that should an advocate, forgetting 
both himself and his duty, make any attack, whether in pleading or writ- 
ing, on religion, public morals, the laws, or the established authorities, 
the judges nave the power of repressing such scandal immediately; this 
is decliured in positive terms, both by the law and the regulations.((^ 
^Jurymen, who exercise a sort of judicial office, are placed under p^ooi 
similar protection.(6) I- -I 

Sometimes the judges are known to compliment a young advocate who 
has pleaded with distinction before them. << Praise is a tiiarp incentive 
to an elevated mind"{/) 

LXXXV. 

Out of court, obligatory intercourse with the judges is not very fre- 
quent, and is confined simply to respectful behaviour and gentlemanly 
bearing. 

LXXXVI. 

If an advocate should be required to plead against a judge, it is pro- 

(a) An adTocate Is wanting in respect towards the judges when, saramoned to 
appear before them to answer a personal action, and especially in a criminal mat- 
ter, he affects to make drfauU. Sach conduct is a disciplinary offence. (Resolu- 
tion of the 16th of August, 1837.) 

(b) When a judge has reported the conduct of an advocate to the council, it is 
usual for the president to inform him as to the decision. 

(c) Henrion de Pansej. See also supra, rule xzxvi. 

(</) Arts. 16 and 43, of the ordinance of the 20th of November, 1822. The 
other repressive enactments to which the ordinance alludes are, art. 103, of the 
decree of the 30th of March, 1808 ; arts. 89, 90, 91, and 1036, of the Code of 
Civil Procedure; art. 377, of the penal code ; and art 23, of the law of I7th of 
Maj, 1819. 

(«) Resolutions of the 26th of February, 1819, and of the 9th of February, 1821. 

(/) Laroche-Flavin, book ill. chap. 1. p. 233. 
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per and usual to pay hinl a visit to iufonn him of the oiroumstance. It . 
would be an act of weakness, and an abdication of independence to refuse 
his services when the cause of his client appears to be just 

Xixxxvn. 

Not only propriety, but delicacyj forbids an advocate to speak to the 
judges on any matter in which he is engaged, whether in private or in 
the chamber of council, unless they should first address him on the sub- 
ject ; and in such case, which is eztremdy uncommon, they will not 
fail to call the council on the other side, bo that contradiction may be 
possible. It is the business of ihe attorney to funbh them olBcialiy, 
whether before or after the cause has been h^od, irith all doouments and 
information which may be considered necessary or usefnl.(^) The same 
motive of delicacy f(»bids an advocate the recommendation of his cause 
with the judges, and more especially so when he Is in Ihe habit of seeing 
them in private. But in criminal matters, where for the most part the 
r«f2f241 ^^^^^^^ ^^ °^ attorney, there are certain steps which *the advo- 
I- -I cate may take with regard to the procedure in tiie office of the 
judge of instruction, and indeed such steps are a necessary act of the pro- 
fession. 

LXXXYin. 

In case of illness, or other impediment, it is die duty of fhe advocate 
to inform the judge-president thereof by letter, and to ask for a post- 
ponement of the cause ; the law itself requires it.(^) An advocate who 
is going to plead before the court, may by reason thereof excuse himself 
fbr being absent at the tribunal; but he will not be allowed to excuse 
himself before the court because he is going to plead before the tri- 
bunal.(t) 

LXXXIX. 

According to an ancient tradition, which was in full force until very 
recently, an advocate, when pleading for himself in any civil matter, 
might clothe himself with the insignia of his profession, only he was bound 
to uncover his head while speaking, being then in fftct only a party. 
But the council has of late become more severe, and has just decided that 
henceforth he shall not be permitted to put on his robes.(A;) A/ortiorij 
whenever any proceedings are taken against an advocate oefore a court 
of assize or a correctional tribunal, he is forbidden to present himself 
in his robes, although he may be charged with the defence of a party 
included in the same case.0 In this instance, it is the honour of the 
order which it is necessary to protect 

(y) BeBolution of coancil of the 15th Januaryi 182Q, and art 91, of the tarilf of 
costs of the code of ciyil procedure. 

(h) Art. 6, of the decree of the 2nd of Joly^ 1812. 

(i) Resolation of the 24th of Janaarj^ 1851, and art 7, of the decree of the 14th 
of December, 1810. 

(k) Resolution of the 26th of Jane, 1850. Bee sapra, rale zxiU. 

(l) Resolution of the 23rd of January, 1849. 
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za 

At the solemn sittings <tf the Courts of Appeal, the advocates are re- 
quired to wear with their robes a hood trimmed with ermine j at the 
other sittings, or before the tribunal, a ^siniple hood without the ncoQf;-| 
ermine; adyocates of a Court of Appeal alone have this privi- <- J 
bge.(m) 

In lo44 a question was raised which might seem unimportant, were 
it not that everything affeeting the dignity of justice is of a serious 
nature. The tribunal of Ambert ruled, that an advocate who, when in 
forensic attire, should wear his beard and mustaehioS| was guilty of a 
disrespectful act, and in consequence it sentenced some members of that 
bar to be reprimanded.(n) In Paris, however, the judges are not so 
severe as in the Puy-de-Dome, but it is oonudered fiintastic to affect an 
appearance which is not in keeping with the greater number, for a decent 
and even a good appearance is suitable for an advocate in court as well 
as out. 

xoi. 

At the solemn sittings of a court, another tradition is still subsisting, 
which is honourable for the order; the advocate for the appellant occupies 
the usual seat of the advocate-general, which is placed within the bar or 
body of the court; the advocate listeners are also admitted within, and 
take their seats on the lower bench, which the judges on these occasions 
vacate to occupy the upper one.(o) 

xon. 

Counsel must not speak while sitting down, but it is customary for 
them to put on their bonnet while pleading, to show in their person the 
liberty of defenoe.(|>) If they take it off on concluding, it is simply 
because the reading of the conclusions was formerly the duty of the 
attorneys, who were always obliged to remain uncovered in court. The 
presidents of Courts of Appeal always render homage to the privilege of 
*the advocate after the conclusions have been taken, by saying, r^cooai 
« Couvrez v<ms^ Maitre^ . . . ." L J 

Again, counsel always uncover themselves while reading any documents 
during their pleading, and for the same reason, that formerly they were 
read by the attorneys. But they have always read from time immemorial, 
and still do read, without uncovering themselves, all authorities, decisions, 
and texts of law, the doctrinal application of which is necessary to their 
cause; and this privilege exclusively belongs to them. (2) 

<m) Article 12, of the decree of the 2nd of July, 1812. 

(n) The Court of Cassation dismissed their appeal against this decision the 6th 
of Angnst, 1844. 

(0) Advocates nsed also to wear gloves when pleading at a solemn sitting ; but 
this usage being only a useless formality, they hare discontinued it for some 
time. 

(p) They used to remain covered, even when pleading before the kings of 
France. 

(9) Art. 12, of the Decree of the 2nd of July, 1812. 
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xom. 

A mnoh more essential right possessed by the advocates, is that of 
not being interrupted by the president while pleading.(r) And indeed 
they are the best judges of the means to be employed in their own cause, 
which they have conscientiously studied ; and the rule is, that the defence 
is free, even in civil causes. So long as they keep clear of all unlawful 
means and unreasonable incoherences, no interruption is permitted, for 
at the same time that it may be hurtfal to their feelings, it is prejudical 
to the right of defence, and to the interest of the parties. The judge 
who gives way to an involuntary expression of impatience will perfectly 
comprehend a protest made with respect, and even with energy, if neces- 
sary, because the desire of rendering proper justice to every body should 
preoccupy him above all things. 

xoiv. 

The refusal of the reply may be still more serious than an interruption, 
because the reply is very often the indispensable complement of the 
defence. There exists no right to reply except before the Courts of 
Assize and the correctional tribunals ;(<) but it is the duty of the advo- 
cate to ask for it in civil matters. If the zeal of the judges should 
T¥i&71 ^"^^^ ^^^^ ^° *^^ ^°® ^^^^ ^ expedite business as much as 
L J possible, on the other, their conscience binds them never to dis- 
pose of any cause without a proper and thorough knowledge of it in all 
its bearings. The tribunal never refuses the reply, and the court now 
for the most part grants it.(<) 

xov. 

It has happened not unfrequently, that complaints have been made by 
the presidents and advocates-general, of certain advocates who have 
pleaded at a Court of Assize ; on the other hand, the advocates have 
sometimes made complaints of certain magistrates, and yet there are fixed 
and positive rules for each of these classes. (u) The president has the 
exclusive direction of the debate, and art. 311, of the Code of Criminal 
Instruction declares, first, <<That he shall warn the council for the 
defence that he must not say anything against his conscience, or against 
the respect which is due to the law, and that he must express himself 
witL decency and moderation/' Art* 335, adds, << That the advocate 
shall speak the last.'' He exercises besides, all the rights which the 
li^w gives to the accused party, and which are enumerated with great 
care (Art. 310, and following.) He may with measure and prudence, 
cross-examine the witnesses, explain their answers, discuss the incidents 

(f ) M. Dapin, atn^ has written oa this sabject See his work, " Profession 
d'Avocat," p. 261. 

U) Arts. 190 and 335 of the Oode of Criminal Instmction. 

(t) The Conrt of Oassation gives the example. Although the law which insti- 
tnted this court says, that the pleading shall be merely in the form of simple ob- 
senrations, still the judges will give eveiy latitude tp Uie defence. 

(u) See also on this subject, La Libre Defense des Accuses, by ¥. Dnpin, atn6. 
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and the position of the questions. So long as he conforms to the require- 
ments of the law in his pleading and observations, he is irreproachablei 
and must be listened to with religious attention ; the criminal law, more 
precise in this respect than the civil, strictly forbids any kind of inter- 
ruption (Art. 828.) But if an advocate plead false doctrines, the public 
ministry has a right to require the interference of the court against him, 
and in that case the court will pronounce itself. If in these matters 
the ministry of the advocate has need of all latitude, it does not r«ooQi 
^justify dangerous digressions, although the advocate may have I- -> 
been appointed ex officio , and although his earnestness and youth may 
claim some indulgence. But having the exclusive direction of the debate, 
it is easy for the president to conciliate everything. 

It may not, however, be improper to observe that a dibut before a 
Court of Assize^ even in an ex officio capacity, is not quite so simple a 
thing as it might be imagined. If the advocate has not any questions 
of law to treat, he is often called upon to discuss matters of fact as well 
as complicated evidence. It is not the day after his probation has been 
completed, that he can posses s the necessary aptitude ; he must have 
frequented court for a considerable time before he can expect to be 
thoroughly competent. It is not at the trial alone that he can learn 
his cause, but from the different documents which may be placed in his 
hands, and from a careful examination and study of the indictment. 
The jury whom it is his duty to convince, and the court which listens to 
him, will not be satisfied with vain, insignificant words, which, whether 
well or ill-delivered, compromise the defence and discredit the advocate 
also. 

xcvi. 

If any document be impugned as a forgery at the time the advocate is 
making use of it, and the public ministry requires it to be detained as 
such, the advocate perhaps would not be justified in refusing to deliver 
it up,(v) because the secret of the client has been revealed by its pro- 
duction ; otherwise, where he has not made use of it, he may keep it, 
and must refer to the council of the order, who will advise on the 
matter.(tr) The requiring a deposit of a document which has not been 
produced, would bo a violation of the secretary which is imposed on the 
advocate by law ; and for the same reason he is not obliged to proclaim 
or publbh its existence. 

♦xcvii. [•229] 

The public minbtry has the power of making search in the study of 
an advocate for any papers or documents which may be necessary for 
the instruction of a criminal proceeding, but only when the advocate 
himself is incriminated as an accomplice : here, the quality of the advo- 
cate disappears, and with it the obligation of secrecy. The magistrate, 

!v) Art 452 of the Code of Criminal Instruction. 
w) Resolutions of the 6th of May, 1816, and of the 11th of Jane, 1833. 

June, 1856.— 12 
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however, will, in the exeoution of hts duty, make ase of all due regard 
towards him which maj be compatible with the severitj of the law.(a;) 

XCVIII. 

While the public ministry is speaking the advocate b not permitted 
to intermpt him. 

In civil matters, he has no right to speak after the conelasions of the 
public ministry, unless it be to establish a fact, or to produce a docu- 
ment which has been omitted, and then he must obtain the permission 
of the tribunal. 

But where the public ministry makes himself the advoeate of the 
state, it is different, because the right of defence must be equal on both 
sides. If he be for the plaintiff, he shall speak first ; if he be for the 
defendant, the advocate for the private party shall have the reply ; in 
fact, the cause is carried on as between ordinary parties.(y) 

XOIX. 

Counsel must not talk aloud while the judges are deliberating; pos- 
thumous discussions, which often degenerate into wrangling, would 
trouble the deliberation, and are indecent. 

When the president pronounces judgment or makes the order, counsel 
stand up, uncovered ; they must not interrupt him under any pretext 
whatever. After delivery of the judgment they may submit any short 
r*2^01 ^^^servations, as to *what they consider should be added to, or 
L J modified in the sentence. 

Any protest against it on the part of an advocate, more especially in 
criminal matter, would be a flagrant violation of his duty and his oath.(2) 

0. 

The last link of the chain which inseparably unites the bench and the 
bar, is the special protection which the former owes the latter while in 
the exercise of their calling in court. The advocate indeed does not en- 
joy and cannot cover the cause which is entrusted to him with his inde- 
pendence, unless the judges themselves make use of their authority to 
cause his person to be respected. The difficult part to perform is that 
of the advocate, since it is he who fearlessly denounces, who openly and 
boldly attacks by word of mouth, abuse, fraud, and crime. If he be as- 
sailed by blows or insolence, the intervention of the judges becomes ne- 
cessary, and they have the power and it is their duty, to grant him 
proper and ample reparation, by punishing the offence committed on his 
person in the very face of justice. The history of the bar furnishes some 
remarkable examples in this respect. 



(x) Resolutions of the Coancil of the 24th of Jane, 1824, and , 1840. 

jy) We may cite, for instance, the affair of the Coant dea Graviers ▼. Louis 
Xvlil., tried under the restoration. 

(z) Resolations of the 17th of January, 1822, 1833, and of the 18th of December, 
1849, wherein the motives are particularly given. 
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01. 

It 18 by a oomplete system of reciprocity of kiod proceedings and mu- 
tnal assistance, that the bench and the bar, whose existence is at it werex 
identical, keep up that good and excellent understanding between each 
other which contributes to the honour of both, as well as to the good ad- 
ministration of public ju8tioe.(a) 



•CONCLUSION. [•281] 

Such are the rules laid down for the guidance and the conduct of all 
the members of the French bar; they need no comment, no recommen- 
dation ; their excellence, their suitableness, and their propriety are tests 
of the high order of mind which is to be found in the presiding authori- 
ties on the one hand, and in the members of a profession who, on the 
other, follow them with a scrupulous punctuality, who in fact make them 
their professional religion. \ 

We have confined ourselTes to the consideration of the prineiples which 
should especially govern the conduct of the advocate in the exercise of 
his ministry, and for whom morality is the first and essential cdndition 
of success. If learning, eloquence, and facility of speaking, promise him 
ddat and renown, he can only acquire another advantage, of far greater 
price and value, namely, public esteem and consideration, by the noble- 
ness of his sentiments and the virtues of his profession. Doubtless the 
young advocates imbibe sentiments of honour from their education and 
studies ; but it is necessary to show them how to acquire the virtues of 
their profession in practising it; it is important to point out to them the 
precautions they should take to keep themselves constantly within the 
exact line of their duties; and, above all, they should know, that the 
morality of an advocate is never perfect unless it be apparent in all his 
acts, and can set at defiance even the shadow of a doubt. 

The infraction of any one of the rules laid down in the four preceding 
chapters, would be sure to bring down on the advocate at fault, one of 
the degrees of repression mentioned in our remarks on the disciplinary 
power of the council,(&) for those rules are all morally binding on him. 

It is not merely with a view to avoid disciplinary punishment that an 
advocate should make himself acquainted with ^these rules and r^nooi 
meditate on them, but also that he may follow them with punctu- I- -■ 
ality in the difficult exercise of his profession, and conform his thoughts, 
words, actions, his whole life to them, so that he may become the excel- 
lent advocate whom the Roman orator glorifies by this simple definition : 
" Vir bonus dicendique peritus" 

(a) Resolotions of (he 14th of Noyember, 1822, and of the 2l8t of NoTember, 
1834. 
(6) See supra, p. 172. 
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20th or NovEMBEBy 1822. 

The Ordinance of the King containing the Regulations on the Exercise 
of the Profession of the Advocate and the Discipline of the Bar. 

LouiS; &0. 

Having resolved to take into oonsideration the nameroas complaints 
which have been made by the different bars of the kingdom against the 
provisions of the decree of the 14th of December; 1810, and being 
desirous of restoring to the advocates practising at oar fribanals the 
plenitude of the right of discipline which, under the kings our prede- 
cessors, elevated to so high a degree the honour of the profession, and 
perpetuated in its body the invariable tradition of its prerogatives and its 
Duties; 

Being also desirous of attaching to the jurisdiction which the order 
should exercise over each of its members an authority and a confidence 
founded on the deference and respect which the experience of the senior 
advocates gives them a right to expect from those who have entered upon 
their professional career at a more recent period ; 

On the report of our keeper of the seals, minister secretary of state 
at the department of Justice, 

We have ordered, and we order as follows : — 

TITLE I. 

THE TABLE. 

Article 1. The advocates inscribed on the table prepared in pursuance 
of the 29th article of the law of the IBth of March^ 1804 (22ad Ven- 
tdse, year XII.,) shall be divided into columns or sections. 

*2. Seven columns shall be formed if the table contains one r«oqi-i 
hundred advocates or a greater number; four, if it contains less ^ ^ 
than fifty, and more than thirty-five ; and two only, if it contains less 
than thirty-five and more than twenty. 
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8. The division mentioDed Id the preceding articles shall be made 
by the ex-presidents and the council of discipline actually on service, 
assembled on the convocation of our attorneys-general for the advocates 
practising in the royal (Appeal) Courts, and by our attorneys (Royal) 
at the tribunals of first instance, for the advocates practising in auch 
tribunals. 

4. This division shall be renewed every three years, if it be so ordered 
by our royal courts, on the requisition of our attorneys-general, and on 
the demand of the council of dbcipline. 

5. Nobody can be inscribed on the table of advocates of a court or 
tribunal, unless he really practises at such court or tribunal. 

'6. The table shall be reprinted at the commencement of every judicial 
year, and deposited with the registrar of the court or tribunal to which 
the advocates inscribed are attached. 



TITLE n. 

THE OOUNOIL OV DISCIPLINE. 

7. The council of discipline shall be composed : first, of those advo- 
cates who have already exercised the functions of president ; secondly, 
of the two senior advocates of each column, following the order of the 
table ; thirdly, of a secretary chosen indistinctly among such members 
of the table as shall be of the full age of thirty, and of at least ten 
years' standing. 

8. The president and secretary shall be appointed by the council of 
discipline by an absolute majority of votes. These nominations shall 
be renewed at the commencement of every judicial year, on the convoca- 
tion of our attorneys at our courts and tribunals. 

9. The president is the head of the order, and presides over the coun- 
cil of discipline. 

10. When the number of advocates inscribed on the table shall not 
amount to twenty, the functions of the council of discipline shall be 
exercised in the following manner : — In the case of advocates {practising 
P^^oe-1 at a royal court, by the tribunal of first ^instance of the town 
L J or city in which the court is situate ; in other cases, by the tri- 
bunal to which the advocates inscribed on the table are attached. 

11. The tribunals which shall be charged in pursuance of the preced- 
ing article with the attributes of the council of discipline, shall every 
year, on their opening after vacation, appoint a president, who shall be 
chosen among the advocates forming the first two-thirds of the table, 
following the order of their inscription. 

12. The attributes of the council of discipline consist : first, in pro- 
nouncing on the difficulties relative to the inscription on the table of 
the order ; secondly, in exercising the surveillance which the honour 
and the interests of the order render necessary ; thirdly, in the applica- 
tion, when there is need, of the measures of discipline authorized by the 
regulations. 

13. The council of discipline decides on the admission to probation 
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of those lioentiates-ia-law who have taken the oath of advocate in oar 
royal courts ; on the inscription on the table of the probationers after 
the expiration of their term; and on the rank of those who, having 
already been inscribed on the table, and having abandoned the practice 
of their profession, should present themselves again to practise. 

14. The councils of discipline are charged with the mantaining of sen- 
timents of fidelity to the monarchy and constitutional institutions, and the 
principles of moderation, disinterestedness, and probity on which the 
honour of the order of advocates reposes. They also watch over the 
morals and conduct of the probationers. 

15. The councils of discipline repress ex officio, or on any complaint 
which may be addressed to them, all infractions and faults committed 
by the advocates inscribed on the table. 

16. Nothing contained in the preceding dispositions is to be construed 
as taking away the right possessed by the tribunals of repressing any 
offences committed in court by the advocates. 

1 7. The exercise of the right of discipline is no obstacle to any pro- 
ceedings which the public ministry or the civil parties may think proper 
to institute before any tribunals for the punishment of any act or acts 
which may constitute a legal offence or a crime. 

18. The disciplinary punishments are : — 
The warning. 

♦The reprimand. r*^361 

Temporary interdiction. L ^ J 

Erasure from the table. 
Temporary interdiction must not exceed the term of one year. 

19. No disciplinary punishment can be pronounced, unless the advo- 
cate inculpated has been heard or called upon, with eight days' notice. 

20. In those places where the functions of the council of discipline 
are exercised by the tribunal, no punishment can be pronounced until 
the written opinion of the president has been obtained. 

21. Every decision of the council awarding temporary interdiction or 
erasure, shall be transmitted within three days to the attorney-general 
who shall ensure, and see to its due execution. 

22. The attorney-general may, if he thinks proper, require a copy of 
the decisions awarding a reprimand or warning to be forwarded to 
him. 

23. He may also demand a copy of every decision by which the coun- 
cil of discipline shall have pronounced the absolution of the advocate 
inculpated. 

24. In the case of a temporary interdiction or erasure, the advocate 
condemned may appeal to the court of the jurisdiction. 

25. The right of appeal from the decisions of the councils of disci- 
pline in the cases mentioned by article 15, likewise belongs to our attor- 
neys-general. 

26. The appeal, whether it be on the part of the attorney-general or 
of the advocate condemned, will not be receivable, unless it be made 
within ten days from the day on which the communication was made to 
them by the president. 
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27. The courts shall decide on the appeal in general assembly and in 
the chamber of council, as is provided by article 52, of the law of the 
20th of April 1810, for the measures of discipline with respect to the 
members of the courts and tribunals. 

28. When the appeal is instituted by the advocate, the court may, if 
it thinks proper, pronounce a more severe penalty although the attorney- 
general may not himself have appealed. 

29. The advocate who shall have incurred the punishment of repri- 
mand or interdiction shall be inscribed at the bottom of the column to 
which he belongs. 

[•237] *TITLE HL 

THE PROBATION. 

30. The duration of probation shall be three years. 

31. Probation may be undergone at different courts, but it must not 
be interrupted for a longer period than three months. 

32. The councils of discipline may, according to circumstances, pro- 
long the probation. 

33. The probationary advocates shall not form part of the table : they 
shall nevertheless be divided and inscribed at the end of each of the 
columns, according to the date of their admission. 

34. The probationers can neither plead or write in any cause, unless 
they obtain from the two members of the council of discipline belonging 
to their column a certificate showing their assiduity at the sittings of the 
court during two years. This certificate must be vis4*d by the council 
of discipline. 

35. In those places where the number of advocates inscribed on the 
table shall be inferior to twenty, the certificate of assiduity shall be de- 
livered by the president of the tribunal and our attorney. 

36. The certificate mentioned by Article 34, will be dispensed with 
in favour of such probationers as may have attained their twenty-second 
year. 

37. Attorneys, who, being licentiates-in-law, and having retired from 
that profession, shall present themselves for admission into the order of 
advocates, shall be subjected to probation. 

TITLE IV. 

GENERAL DISPOSITIONS. 

38. Licentiates-in-law are received as advocates by our royal courts. 
They take an oath in the following terms : << I swear I will be faithful 
to the king and obedient to the constitutional charter ; that I will not 
say or publish anything as defender or counsel, which is contrary to 
law, the regulations, good faith, the safety of the state, or to the public 
P^nQ-i peace, and that I will ^never swerve from the respect which is 
L J due to the tribunals, and the public authorities.^' 

39. The advocates inscribed on the table of our royal courts can alone 
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plead therein. They cannot plead out of the jarisdiction of the oonrt 
to which they belong, unless they have obtained, on the advice of the 
council of discipline, the consent of the first president of their court and 
the authorization of our keeper of the seals, minister secretary of state 
at the department of justice. 

40. Those advocates who are attached to a tribunal of first instance 
can only plead in the Court of Assize and in the other tribunals of the 
same department. 

41. An advocate who is appointed ex officio to defend a prisoner can- 
not refuse his ministry, but must have his motives of excuse approved 
of by the Court of Assize, which, in the case of any resistance, will 
prenounce one of the degrees of punishment mentioned in Article 18, as 
above. 

42. The profession of an advocate is incompatible with all functions 
of the judicial order, with the exception of supplementary judge ; with 
the functions of prefect, sub-prefect, and secretary-general of prefec- 
ture ; with those of a registrar, notary, or attorney ; with every kind of 
employment to which a salary is attached, and with every species of 
business. All persons exercising the calling of Agent d* Affaires are 
excluded. 

43. Any attack of which an advocate may be guilty, whether in his 
pleading or his writings, against religion, the principles of the monarchy, 
the charter, the laws of the kingdom, or the established authorities, 
shall, on the conclusions of the public ministry, be immediately repressed 
by the tribunal which has cognizance of the affair, which shall award one 
of the degrees of punishment mentioned in Article 18, without prejudice 
to any other and extraordinary proceedings, if need be. 

44. We enjoin our courts to conform themselves strictly to the 9th 
Article of the Law of the 20th of April, 1810, and consequently to re- 
port every year to our keeper of the seals, minister of justice, those ad- 
vocates who have been specially remarked for their learning, their talent, 
and, above all, for the delicacy and the disinterestedness which should 
characterize the profession. 

45. The decree of the 14th of December, 1810, is repealed. The 
usages observed at the bar, relative to the rights and duties of the advo- 
cates, are maintained. 

*TITLE V. [*239] 

TRANSITORY DISPOSITIONS. 

46. Those councils of discipline, the nominations of which shall have 
been made anterior to the publication of this ordinance, according to the 
forms established by the decree of the 14th of December, 1810, shall be 
maintained until the period fixed by that decree for the renewal. 

47. The councils of discipline, mentioned in the preceding article, will 
conform themselves in the exercise of their attributes to the dispositions 
of the present ordinance. 

48. Our keeper of the seals, minister secretary of state at the depart- 
ment of justice, is charged with the execution of the present ordinance. 
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27th of August, 1880. 

Ordinance of the King^ containing certain Regulations concerning the 
Practice of the Profession of Advocate, 

Louis Philippi, &o. 

On the report of onr keeper of the seals, minister secretary of state at 
the department of justice ; 

Having seen the law of the 22nd of VentSse, year XII., the decree 
of the 14th of December, 1810, and the ordinance of the 20th of No- 
vember, 1822 5 

Considering that jnst and nnmerons complaints have for a long tifne 
been raised against the reglementary provisions which govern the prac- 
tice of the profession of advocate ; 

That a definitive organization necessarily requires some time ; 

That nevertheless it is important at once to put an end to those abuses 
which are the most serious and most universally felt, by some provisional 
dispositions ; 

Taking also into consideration the express desire of a great number 
r*2401 ^^ ^^^ ^^ France in this respect, 
L J *w^e iiave ordered and we order as follows : — 

Article 1. From the day of the date of the publication of the present 
ordinance, the councils of discipline shall be elected in a direct manner 
by the assembly of the order composed of all the advocates inscribed on 
the table. The election shall take place by ballot and the relative ma- 
jority of the members present. 

2. The councils of discipline shall be provisionally composed of five 
members in those places where the number of advocates inscribed shall 
be inferior to thirty, comprehending those wherein the functions of the 
said councils have up to the present time been exercised by the tribu- 
nals. Of seven, where the number of inscribed advocates is from thirty 
to fifty ; of nine, where the number is from fifty to one hundred \ of 
fifteen, where the number is one hundred and above ; and of twenty-one 
for Paris. 

8. The president of the order shall be elected by the same assembly, 
but by a separate ballot and the absolute majority, before the election of 
the council of discipline. 

4. From the same date, every advocate inscribed on the table shall 
be able to plead before all the royal courts and all the tribunals in the 
kingdom, without having need of any authorization except as provided 
by Article 295, of the code of criminal instruction. 

5. The definitive revision of the laws and regulations concerning the 
exercise of the profession of advocate shall be effected with the shortest 
possible delay. 

Our keeper of the seals, minister secretary of state at the department 
of justice, is charged with the execution of the present ordinance. 
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26th or April, 1824. 

Regulations concerning ike Libra/ry of the Advocates. 

Article 1. The library of the advocates is not public ; the advocates 
inscribed on the table^ those on probation, and such of the judges as 
think proper, are alone admitted. 

2. It is open every day daring the judical year, from half-past nine 
in the morning until half-past three, with the exception, *how- rmoiii 
ever, of Sundays, holidays, and those days on which there are ^ -I 
DO sittings of the courts. During the two months of vacation, it is open 
Wednesdays, Thursdays, Fridays, and Saturdays, from ten until two 
o'clock. 

3. No talking is allowed, nor may anything be done which might dis- 
turb those who are reading. 

4. Those who may desire the use of any books, must not take them 
themselves from the cupboards or shelves ; they must ask the librarian 
for them, and return them to him after they have made use of them. 

6. The librarian, being responsible, must take care that the books are 
not written on, blotted, or torn : he is authorized to withdraw them from 
any person infringing this article. 

6. The librarian is only to give out two volumes at a time. 

7. No more books are given out within the half hour preceeding the 
closing of the library. 

8. Every person on leaving the library must hand over to the libra- 
rian such books as may have been given out to him. 

9. No books are allowed to be taken out of the library at any time 
or under any pretext, even for using in court, without the permission of 
the conservator, and giving a written acknowledgment. 

10. No advocate can enter the library if he be not in his robes or at 
least in a black coat ; the librarian is to refuse entrance to those who 
should be otherwise clad. 

11. On conference days it is closed half an hour previously to the com- 
mencement of the conference, and on council days it is closed (as to part 
of it only) at two o'clock. 

12. The librarian alone shall have the keys of the cases which contain 
the books, and no one else shall make use of them. 

13. The librarian shall take note of all violations of the present regu- 
lations, and shall make his report thereof to the council, which shall 
decide thereon as it may think fit. 

14. A double catalogue or inventory shall immediately be made of all 
the books and manuscripts at present in the library, which catalogue or 
inventory shall be approved of and signed as well by the president of 
the order as by the librarian. 

15. At the end of one of these double catalogues or inventories, the 
librarian shall engage himself to take charge of the volumes and manu- 
scripts therein contained, which duplicate shall be deposited *in r^oioi 
the archives of the order, so that recourse may be had to it if ^ -1 
necessary. 
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16. At the end of each judicial year, and within the first days of the 
month of September, a yerifioation of the contents of the above oatalogae 
shall be made, and the librarian shall be responsible for all such books 
as may be missing after such yerifioation. 

17. The librarian shall keep an account of all books and manuscripts 
which shall be purchased for or given to the library during the year; 
and at the end of the said year he shall inscribe the addition of the said 
books on the two duplicates of the catalogue, which addition shall be 
signed as well by the president of the order as by the librarian, and of 
which the latter shall take charge in manner above mentioned. 

Done and decided in council this 26th day of April, 1824, on the 
report of M. Caillau, one of the conservators of the library. (a) 



16th of April, 1839. 
Resolution of the Council of the Order of Advocates in Paris* 

Considering that the permission at present accorded to advocates of 
taking away books from the library, whether to their own houses or to 
court, is productive of great abuse ; 

That in consequence thereof, several very important works have been 
rendered incomplete, that others have been intentionally torn, that espe- 
cially in text-books and in certain collections of decisions, several leaves 
have been torn out ; 

Considering, likewise, that the removal of books for the accommoda- 
tion of a few advocates prevents the greater number from being able to 
consult them when requisite ; 

Considering that it is important for the interest of all to do away with 
the abuse ; 

The council resolves : — 

Article 1. The librarian is forbidden to allow any books belonging to 
the library to be taken away under any pretext whatever. 
r*2431 *^* "^^^ conservator has the right to grant permissions. Never- 
I- J theless these permissions can only be given for books of ancient 
law and books of literature and science. In no case can they be avail- 
able for a longer period than one week, after which the books must be 
returned. 

3. The librarian is charged with the execution of the present resolu- 
tion. In case of the infringement of any of its provisions, he must make 
his report thereof to the conservator, who then will make his report to 
the council, which will decide thereon as may be necessary. 

4. All books at present lent out must be returned to the library within 
a fortnight at latest from the date of the publication of the present reso- 
lution, at the expiration of which fortnight the conservator will make 
his report to the council on the state of the library. 

(a) Arts. 2 and 10 have been modified. See snpra, p. 138. 
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6th or MAT, 1851. 

Resolution of the Council of the Order relative to the Establishment of 
Columns for the Probationary Advocates, 

The council resolves : — 

Having seen Articles 14 and 15, of the Ordinance of the 20th of 
November, 1822; 
Article 1. The probationary advocates shall be divided into columns. 

2. The division shall be made in equal numbers in each column, in 
the presence of the president of the order, assisted by two members of 
the council and the secretary. 

3. The names thus divided shall be drawn for, and shall be inscribed 
in each column in alphabetical order. 

4. On every fresh admission to probation, the name shall be alter- 
nately placed on one of the ten columns ; the number of each column 
shall be indicated on the margin of the papers of the probationer at the 
time of his adnfission to probation. 

5. Each column shall be presided over by two members of the council, 
who shall be drawn for ; but there must not be more than *one r^o^i-i 
ez-president in each column. It must be called together at least ^ -I 
twice every year by the heads of the column, at the times appointed by 
the president of the order, and in the building of the library. 

6. The day and hour of the meeting shall, be notified by letters ad- 
dressed to the probationers with at least fifteen days' notice ; their names 
shall be inscribed up9n a register of presence, and when they apply for 
their admission to the table, their absence or presence shall be taken into 
consideration. 

7. The heads of the columns will give such explanations as they may 
think proper, on the usages, the rules, the duties, and the rights of the 
profession. 

8. Each column shall have for secretary, one of the twelve secretaries 
of the conference ; they shall be charged with taking note of those pre- 
sent, and with the drawing up a summary minute of the sittings. 
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AbbreTiation of probatioiii 158. 

Absence, leave of, 157. 

Absolute incompatibility, 145. 

Academic council, 52, 

Academies, division of University into, 

47. 
Academy, inspectors of, 67. 
Accounts, the Court of, 28. 
Accusations, chamber of, 20, 23. 
Adjournment of probation, 151. 
Administrative attributes of council, 

142. 
Administrative lav, 63, 83, 87, 96. 

organization of the University, 49. 
Admission to probation, 147. 

to the table, 161. 
Advocate, the, 131. 

first mention of the profession of, 112. 

admission of, to probation, 147. 

to the table, 161. 
Advocates, ancient committee of the, 
122. 

conference of the, 153. 

council of the order of the, 133. 

duties of the, 181. 

general, 42. 

substitutes of, 42. 

inscribed, 177. 

order of the, 132. 

probationary, 180. 

rights of the, 177. 

table of the, 116, 119, 122, 127, 161. 

of the Council of State and Court of 
Cassation, 27. 
Agr^i at the tribunal of commerce, 15. 
Ancient committee of the advocates, 

122. 
Ancient French bar, 111. 
Ancient roll, 114. 
Annual prizes in the faculties of law, 

103. 



Appeal, the Courts of, 18. 

of the public ministry in matters of 
discipline of the bar, 175. 
Arbitration, 193. 
Arrest, the law of, 16, note. 
Assembly of the faculty or professors, 

57, 93. 
Assiduity of probationers, 154, 157, 158; 
Assize, Court of, 21. 
Attorney, the, 9, 

general, 41. 

imperial, 42. 

power of, 123, 179, n. (r), 192, 207. 
Attributes, administrative, of council, 
142. 

judicial, of council, 170. 

of Council of Prud'hommes, 39. 

of judges of peace, 4. 

maintenance of professional, 169. 
Auditor, at the council of State, 31. 

qualification for, 32. 

B. 

Bachelor es-LettreSj 74. 

es- Sciences f 74. 

in Law, 80. 
first examination of, 80. 
second, id. 81. 
diploma of, 82. 
Bankruptcy, 14, 210. 
Bar, ancient. 111. 

modern, 130. 
Barrister English, difference with 

French advocate, 198, n. (a). 
Bdlonnier of the order, 119, 121, 135, 

215. 
Bench, the, 125. 

representations to, 168. 
Bills of exchange, Ac, protest of, 11, 

12. 
Breach of the duties of the profession, 

160. 
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C. 

Calendar, the republican, 2^ note. 
Capitalaries of Gharlemagnei 112. 
Cassation, the Court of, 24. 
CereAonies, public, invitation of the 

order of advocates to, 133. 
Certificate of capacity, 10, 65. 
Chamber of accusations, 20, 23. 
of High Court, 35, 37. 

of council of Court of Accounts, 30. 
tribunal of first instance, 7. 

of requests, 26. 
Civil code, or Code Napoleon, 63, 80, 

81, 82, 83, 88, 96, 98. 
Civil tribunal, 6. 
Classes, the, 74. 
Clients, duties of the advocate towards 

his, 198. 
Columns, 122. 

the, 156. 

secretaries of the, 138, 244. 
Commerce, tribunal of, 13. 

guards of, 16. 
Commercial law, 83, 87, 96. 
Commissary of police, 44, 145. 
Committee, the ancient, of advocates, 

122. 
Communication of documents between 

counsel, 216. 
Composition of the council of the order 

of advocates, 134. 
Composition, the, or written test, 85. 
Conaitions, particular, for admission 
to probation, 149. 

for inscription on the table, 162. 
Conference of the advocates, 153. 
Conference, secretaries of the, 138, 153. 
Conservator of the library, 138. 
Constitution, the actual, of the profes- 
sion of advocate, 130. 
Constitution, the French, xv. 
Constitutional law, 96, 98, n. (o). 
Consultations, gratuitous, 154. 
Consulting advocates, 116, 132. 
Contraventions, 5, 8, 23. 
Costume of advocate, 116, n. (A), 117, 

126, 127, 169, n. (w), 224. 
Council, academic, 52. 

of the order of advocates, 133. 

of discipline, 133. 

general of the departments, 35, 37, 
38. 

of prud*homme8, 39. 

of State, xvii., xxv., 30. 

superior of public instruction, 50. 

chamber of first instance, 7. 

of Court of Appeal, 20, 23. 

of Court of Accounts, 30. 
Councillors of state, ordinary, 31. 

extraordinary, 31. 



Counsellors, or consulting advocates, 
116, 132. 

of the Court of Cassation, 26. 

of Appeal, 19. 
Counsellor-masters of Court of Ac- 
counts, 29. 
Counsellor-referendaries of Court of 

Accounts, 29. 
Court, high, of justice, xix., xxv., 35. 

of Cassation, 24. 

of Accounts, 28. 

of Appeal, 18. 

of Assize, 21. 
Court-keepers, 10. 

Creation of the schools of law, after- 
wards called faculties, 58. 

of the university, 46. 

Crimes, 21. 
Criminal law, 63, 65, 82. 

table of matters of, required on ex- 
amination by the faculty of Pans, 
82, n. (6). 



Dean of the faculty of law, 57. 

order of advocates, 121, 137. 
Decisions or resolutions of the council 

of the order, 140. 
Decree, imperial, promulgating the 
Senatiis-Consultum of the 7th of 
Nov. 1852, xxix. 

organic, regulating the order of 
succession to ihe Throne in the 
Bonaparte family, xxx. 
Defences ex-q^ao, 112, 117, 168. 
Degrees. 48. 

bachelor es-LeitreSj 74. 
eS'ScienceSy 74. 
in-law, 80. 

licentiate-in-law, 82. 

doctor-in-law, 96. 
Deliberations of the council of the 

order, 140. 
Delicacy of the advocate, 129, 223. 
Departments, councils-general, of, 35, 

37, 38. 
Dignity, of the advocate, 1 90. 

the imperial, xxvii. 
Diploma of bachelor-in-law, 82. 

licentiate, 95. 

doctor, 98. 
Discipline, the council of, 133. 
Disciplinary power of the council, 172. 

punishments of the advocates, 122, 
173. 
Discussion of questions of law, 155. 
Disinterestedness of the advocate, 129, 

187. 
Division of the university into acade- 
mies, 47. 
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Divers Causes, 159. 
Daties of the advocateSi 181. 
general, 183. 

of the advocate towards his clients, 
198. 
his brethren. 215. 
the judges, 222. 



E. 



Education legal, system of, in France, 

46. 
Establishment of the faculties, 47. 
Examinations, the, 78. 



Faculties, establishment of the, 47, 58. 

of law, annual, prizes in, 103. 
First instance, tribunal of, 6. 
Formation of the table, 166. 
France, creation of the university of, 
46. 

division of the university of, into 
academies, 47. 
French bar, ancient, 111. 
French constitution, January 14, 1852, 

XV. 

courts of law, their officers and 
practitioners, 2. 
Functionaries of the council, 134. 

G. 

General duties of the advocates, 183. 

interests of the order of advocates, 
167. 

observations, 181. 
Government, the, 153. 

H. 

High court of justice, 35. 
History of the French Bar, ancient 
and modem. 111. 



I. 



Incompatibilities, 142, 143, 145. 
Inference, the, 152, 160. 
Inscribed advocates, 177. 
Instance, first, tribunal of, 6. 
Interests, general, of the order of advo- 
cates. 167. 
particular, of the members, 169. 



Jud^, duties of advocates towards, 222. 
Judicial attributes of council of order 



of advocates, 142, 170. 

June, 1856.— 13 



Justice of peace, tribunal of, 2. 
high court of, 35. 

L. 

Law, courts of, their officers and prac- 
titioners, 2. 

Laws establishing the imperial dig- 
nity, xxvii. 

Leave of absence^ 157. 

Legal education m France, system of, 
46. 

Library of the advocates, regulations 
concerning, 240. 

M. 

^dlnistry, public. 41. 

Mode of proceediuff of council of order 

of advocates. 133. 
Modern French bar, 131. 

0. 

Officers and practitioners of French 

Courts of Law, 2. 
Omission from probation or the table, 

170. 
Order of advocates, 132. 
council of, composition, mode of 

proceeding, attributes, 133. 
general interests of, 167. 
particular interests, members of, 

169. 
resolution of council of, 242, 243. 
Order of succession to the Throne in 

the Bonaparte family, xxx. 
Ordinance of the king, of November, 
20, 1822, containing the regula- 
tions on the exercise of the profes- 
sion of the advocate and the disci- 
pline of the bar, 233. 
of the king, August, 27, 1830, con- 
taining regulations concerning the 
practice of the profession of advo- 
cate, 239. 
Organization, administrative, of the 
university, 49. 



Particular interests of members of 

order of advocates, 169. 
Power disciplinary, of council of order 

of advocates, 172. 
Practice of the profession of advocate, 

regulations, 239. 
Practitioners and officers, French Courts 

of Law, 2. 
Preliminaries, 73. 
President of we council, 134. 
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Prizes, annnaly in the Faculties of Law, 

103. 
ProbatioDi abbreviation of, 158. 

adjonrnment, 151. 

administratiye attributes applicable 
tOj 142. 

admission to, and its government, 
145, 147. 

continuance of, 150. 

duration of, 157. 

inference, 152. 

omission from, 170. 

prolongation of^ 159. 
Probationary advocates, 180. 
Probationers, surveillance of, 153. 
Profession of advocate, actual consti- 
tution of, 131. 

regulations on the exercise of, 233. 
Prolongation of probation, 159. 
Prud hommes, the council of, 39. 
Public ministry, 41. 



R. 

Rank, the, 165. 

Regulations in the exercise of the pro- 
fession of the advocate and the 
discipline of the bar, 233. 
on the practice of the profession of 

advocate, 239. 
of April, 26, 1824, concerning the 
library of the advocates, 240. 
Resolution of council of order of advo- 
cates in Paris, April 16, 1839, 242, 
243. 
Rights or attributes of the advocates, 
177. 

and duties of the profession, 177. 
Rules of the profession, 181. 



S. 

Schools of law, afterwards called &cul- 

ties, creation of, 58. 
Senatus Consulta, establishing the impe- 
rial dignity, xxviL 
consultum, November 7. 1852, modi- 
. fying the constitution, xxvii. 
November 7, 1852, declared as 
law, by the imperial decree of 
December 2, 1852, xxix. 
December 25. 1852, interpreting' 
and modifying the constitution 
of January, 14, 1852, xxx. 
Sittings of council of order of advo- 
cates, 139. 
State, council of, 30. 
Studies, the, 78. 

Succession to the Throne in the Bona- 
parte family, xxx. 
Surveillance of probationers, 153. 
System of legal education in France, 
46. 

T. 

Table, the, administrative attributes 
applicable to, 142, 161. 
formation of, 166. 
omission from, 170. 
Throne, order of succession to, in the 

Bonaparte family, xxx. 
Tribunal of commerce, 13. 
first instance, civil tribunal, 6. 
justice of peace, 2. 

U. 

University of France, 46. 

administrative organization o^ 49. 
division of into academies, 47. 
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